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THE SOVIET SYSTEM OF COLLECTIVE SECURITY 
COMPARED WITH THE WESTERN SYSTEM 


By Dr. W. W. Kutsk!1 


Professor of Political Science, University of Alabama 


Without belittling other functions of the United Nations one must ac- 
knowledge that it is hardly capable of taking coercive action in the event 
of a breach of the peace or of an act of aggression. The United Nations 
cannot guarantee collective security against aggression, because any perma- 
nent member of the Security Council may prevent, by its single veto, the 
application of sanctions against itself or any other state guilty of aggres- 
sion. This important gap in the Charter has been filled in by agreements 
negotiated outside the Organization. The process of negotiating such 
agreements is not completed, certain areas of the world not being as yet 
covered by the existing treaties of mutual assistance, but the main lines 
have already been traced with sufficient clarity. 

The Western system is founded for the time being on three regional 
agreements: the Inter-American Treaty of Reciprocal Assistance of Sep- 
tember 2, 1947, the Brussels Five-Power Pact of March 17, 1948, and the 
Atlantie Pact of April 4, 1949.1 

This system is opposed by the Soviet system which covers Eastern Europe 
and a great part of the Asiatic mainland. The Western system is based on 
multilateral agreements, while the Soviet system is formed by a series of 
bilateral treaties. The Soviet Government seems to see in this bilateral 
character of the Eastern agreements a notably virtuous feature. When 
it expressed its severe criticism of the Atlantic Pact in a memorandum of 
March 31, 1949, which was handed to the Ambassadors of the United States, 
Great Britain, Franee, Canada, Belgium, Holland and Luxembourg, it 
rejected in advance the Western criticism of the Soviet treaties by saying: 
‘“‘All the Soviet Union’s treaties of friendship and mutual assistance 
with the countries of people’s democracy have a bilateral character. ai 
However, when one adds together all the Soviet and satellite bilateral agree- 
ments, one finds oneself confronted with an imposing and well-codrdinated 
network which produces the same political and legal effects as one multi- 
lateral treaty. 

1 This JouRNAL, Supp., Vol. 43 (1949), pp. 53, 59, 159. 

2 The text of the Soviet memorandum is translated in the Current Digest of the Soviet 
Press, 1949, Vol. 1, No. 14, p. 31; also in the U.S.S.R. Information Bulletin, April 8, 
1949, pp. 205-206. 
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The open conflict between the Soviet Union and Yugoslavia created a 
significant gap in this network. The several agreements concluded by 
Yugoslavia with the Soviet Union and people’s republics of Eastern Europe 
were unilaterally denounced in October, 1949, by the Soviet Bloe. On 
the other hand, the Treaty of Mutual Assistance signed on August 14, 1945, 
by the Soviet Union and the Nationalist Government of China was replaced 
on February 14, 1950, by a new one, this time signed by the Communist 
government of the Chinese People’s Republic. While the former treaty 
pledged mutual help only in the event of Japanese aggression, the latter 
provides for mutual assistance against Japan or any other Power. Thus 
China joined the Soviet Bloe against the whole outside world.’ 

The Soviet memorandum was presented to the Western Powers on 
March 31, 1949. One may test the validity of the arguments advanced 
against the Atlantic Pact on the background of the Soviet system as it 
existed at that date. At that time the Soviet Union and her satellites were 
also fully responsible for their agreements with Yugoslavia, which need 
not be excluded from the present examination, although they were later 
denounced. 

On March 31, 1949, the Soviet Union was bound by treaties of mutual 
assistance with the following states: Czechoslovakia (December 12, 1943), 
Yugoslavia (April 11, 1945), Poland (April 21, 1945), Rumania (February 
4, 1948), Hungary (February 18, 1948), Bulgaria (March 18, 1948), and 
Finland (April 6, 1948). As to the satellites, the following countries were 
linked inter se by similar treaties: Poland-Yugoslavia (March 18, 1946), 
Czechoslovakia-Yugoslavia (May 9, 1946), Albania-Yugoslavia (July 9, 
1946), Czechoslovakia-Poland (March 10, 1947), Bulgaria-Yugoslavia (No- 
vember 27, 1947), Hungary-Yugoslavia (December 8, 1947), Albania-Bul- 
garia (December 16, 1947), Rumania-Yugoslavia (December 19, 1947), 
Bulgaria-Rumania (January 16, 1948), Hungary-Rumania (January 24, 
1948), Czechoslovakia-Bulgaria (April 23, 1948), Bulgaria-Poland (May 
29, 1948), Hungary-Poland (June 18, 1948), Bulgaria-Hungary (July 16, 
1948), Czechoslovakia-Rumania (July 21, 1948), Poland-Rumania (Janu- 
ary 26, 1949). The only Eastern European treaty which was concluded 
after the date of the Soviet memorandum is that between Czechoslovakia 

3 The question of other treaties concluded by Nationalist China received attention in 
the Common Program of the People’s Political Consultative Council of China, which is 
the supreme body of the People’s Democratic United Front and, until the convening 
of the All-Chinese People’s Assembly, also the supreme assembly of the Chinese State. 
Art. 55 of this Program adopted on Oct. 1, 1949, says: ‘‘The Central People’s Govern- 
ment of the People’s Republic of China will study the treaties and agreements concluded 
between the Kuomintang and foreign governments and, depending upon their content, 
either will recognize, annul, re-examine or renew them.’’ (Quoted from the text printed 
by the Current Digest of the Soviet Press, 1949, Vol. 1, No. 41, p. 7.) This article 
promises an opportunistic policy towards international agreements, but repudiates 
nevertheless the rule of internationai law according to which a new government should 
respect all obligations contracted by preceding governments. 
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and Hungary, signed on April 16, 1949. With the elimination of the seven 
Yugoslav treaties which have since been denounced, there remain seventeen 
treaties covering Eastern Europe to which should be added the two 
Asiatic treaties: the Soviet-Outer Mongolian treaty of March 12, 1936, and 
the Soviet-Chinese treaty of February 14, 1950.4 It should be noted that 
the treaties with ex-enemy states were concluded only after the entry into 
force of the Peace Treaties with Hungary, Bulgaria, Rumania and Finland. 

The Soviet memorandum, whose main arguments were reproduced by 
Minister Vyshinski in his speech on September 23, 1949, at the United 
Nations General Assembly, had accused the Western Powers of violating the 
Charter of the United Nations and other international agreements, and of 
pursuing an aggressive policy through the instrumentality of the Atlantic 
Pact. It is therefore interesting and legitimate to analyze the Soviet 
system of mutual assistance and to compare it with the Atlantie Pact in the 
light of the Soviet arguments advanced against the latter. 

The Soviet Government claims that the Atlantic Pact is directed against 
the Soviet Union and her satellites because none of them was invited to 
join in it. However, the Soviet Union missed the opportunity of conclud- 
ing a treaty of mutual assistance with the Western Great Powers. In 
January, 1945, her government was offered by the United States a four- 
Power agreement which would also include Great Britain and France; the 
purpose of the pact was to keep Germany disarmed and to prevent threats 
to international security. A draft agreement on the same lines was sub- 
mitted to the Council of Foreign Ministers on April 29, 1946, but the 
Soviet Government suggested that its consideration be delayed. Because 
of the Soviet objections the matter was subsequently dropped. Moreover, 
Article 10 of the Atlantic Pact and Article 9 of the Brussels Pact open both 
treaties to the accession of third states on the condition of an unanimous invi- 
tation by all the contracting parties. None of the Soviet agreements contain 
any similar clause. Politically neither of the two systems could survive the 
accessions of states belonging to the rival camp, because such accessions 
cutting across the present lines of division would spell the end of the ex- 
istence of the two rival international factions. 

The Soviet memorandum saw another proof of the aggressiveness of 
the Atlantic Pact in its being directed against any third Power. It con- 
trasted this feature of the Atlantic Pact with the Soviet agreements which 
“are aimed only against the possibility of a repetition of German aggres- 
sion.”’ This Soviet assertion is not quite accurate. All Soviet agreements 

*The English texts of the agreements forming the Soviet European network are to 
be found in U. S. Department of State, Documents and State Papers, Vol. 1, No. 4 
(July, 1948), pp. 227-249, and Vol. 1, Nos. 12 and 13 (March and April, 1949), pp. 
681-689 and 727. The English text of the Soviet-Chinese treaty was published in the 
New York Times, Feb. 15, 1950, p. 11, and the U.S.S.R. Information Bulletin, Vol. X, No. 
4 (Feb. 24, 1950), p. 108; see also Supplement to this JourNAL, p. 84. The Russian 
text of the same treaty was published in Pravda, Feb. 15, 1950. 
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may be applied against any third state, although seventeen of them pretend 
by their wording to be directed principally against Germany. Those 
seventeen treaties do not always use identical terms, but they express the 
same leading idea of their applicability, at least by implication, against any 
third Power as well as against Germany. Article 3 of the Soviet-Czecho- 
slovak treaty reads: 


Affirming their pre-war policy of peace and mutual assistance, ex- 
pressed in the treaty signed at Prague on May 16, 1935, the High Con- 
tracting Parties, in ease one of them in the period after the war should 
become involved in military action with Germany, which might resume 
its policy of ‘‘ Drang nach Osten,’’ or with any other State which might 
join with Germany directly or in any other form in such a war, en- 
gage to extend immediately to the other Contracting Party thus in- 
volved in military action all manner of military and other support 
and assistance at its disposal. 


This wording does not presuppose necessarily a German armed attack; a 
policy of Germany which could be interpreted by the two allies as expressing 
a new Drang nach Osten could lead to an armed action of one of the allies 
against Germany while the other ally would be bound to give its military 
and other support. Moreover, the military or other action of the two 
allies might be extended against any third state which could be accused of 
joining Germany directly or in any other form. The latter terms are of 
such a nature that they could easily receive a very extensive interpretation. 
The Soviet-Yugoslav treaty (Article 2) used a very similar though simpli- 
fied formula: 


If one of the contracting parties should in the post-war period be 
drawn into military operations against Germany, which would have 
resumed her aggressive policy, or against any other state which would 
have joined Germany either directly or in any other form in a war of 
this nature, the other contracting party shall immediately render 
military or any other support with all the means available. 


The Soviet-Polish treaty repeats in its Article 4 almost literally the word- 
ing of the Soviet-Yugoslav treaty. Article 3 of the Polish-Yugoslav treaty 
and of the Czechoslovak-Yugoslav treaty used a slightly different version, 
while Article 2 of the Polish-Bulgarian treaty introduced a more concise 
wording : 


Should one of the High Contracting Parties become the object of aggres- 
sion on the part of Germany, or any other country which would unite 
with Germany directly or in some other form, the other High Con- 
tracting Party shall immediately afford the other Party military and 
other assistance with all the means at its disposal. 


Article 3 of the Polish-Czechoslovak treaty inaugurated a modified formula 
which is also found in other treaties concluded later on: 


— 
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Should either of the High Contracting Parties become involved in 
hostilities either with Germany, in consequence of her renewed pol- 
icy of aggression, or with any other State joining Germany in such 
a policy, the other High Contracting Party will at once give the High 
Contracting Party so involved in hostilities all the military and other 
assistance in its power. 
The remaining nine treaties use the same wording with slight variations, 
except that all of them, beginning with the Soviet-Rumanian treaty, make 
even easier a joint action against third Powers by adding the all-embracing 
terms ‘‘directly or in any other way,’’ after mentioning the possibility 
of a third Power joining with Germany in an aggressive policy. For in- 
stance, Article 2 of the Czechoslovak-Hungarian treaty which is typical for 
these nine treaties defines the casus foederis in the following manner: 


Should either of the High Contracting Parties become involved in 
hostilities with a Germany trying to revive her aggressive policy or 
with any other country joining Germany’s aggressive policy directly 
or in any other way, the other High Contracting Party will without 
delay and by every available means render military and all other assist- 
ance to the Contracting Party attacked.® 
The Soviet-Finnish treaty pledges both parties to take joint action not 
only against Germany, but also against any third Power allied with her, 
but in this ease the casus foederis is restricted, Finland being required only 
to exercise her right of self-defense. Article 1, paragraph 1, defines the 
obligation of Finland in the following manner: 


In the event of Finland or the Soviet Union, across the territory of 
Finland, becoming the object of military aggression on the part of 
Germany or any State allied to the latter, Finland, loyal to her duty 
as an independent State, will fight to repulse the aggression. In doing 
so, Finland will direct all the forces at her disposal to the defense of 
the inviolability of her territory on land, on sea and in the air, acting 
within her boundaries in accordance with her obligations under the 
present Treaty, with the assistance, in case of need, of the Soviet Union 
or jointly with the latter. 


As an attack against the Soviet Union across the Finnish territory would 
be by implication an attack against Finland herself, the treaty asks Fin- 
land only to defend herself within her own boundaries. However, Finland 
is not left entirely free to decide whether a case for her self-defense would 
have arisen. Article 2 of the treaty adds: ‘‘The High Contracting Parties 
will consult each other in the event of a threat of military attack envisaged 
in Article 1 being ascertained.’’ However, Finland reserved the right to 

‘The nine treaties following the formula of the Polish-Czechoslovak treaty with the 
addition of terms ‘‘directly or in any other way’’ are as follows: the Soviet-Rumanian, 
the Soviet-Hungarian, the Soviet-Bulgarian, the Polish-Hungarian, the Rumanian-Czecho- 
slovak, the Polish-Rumanian, the Czechoslovak-Hungarian (Art. 2); the Czechoslovak- 
Bulgarian and the Hungarian-Bulgarian (Art. 3). 
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assent in each case to Soviet assistance being extended to her; the second 
paragraph of Article 1 specifies: ‘‘In the cases indicated above, the Soviet 
Union will render Finland the necessary assistance, in regard to the grant- 
ing of which the parties will agree between themselves.’’ The terms of the 
treaty seem to reflect one of the considerations of its preamble: ‘‘. . . con- 
sidering Finland’s aspiration to stand aside from the contradictions of 
interests of the Great Powers. .’ Unlike the other satellites, Finland 
seems to be free to remain neutral in case of a war involving the Soviet 
Union, provided the other belligerents respect her territory. The treaty 
points to the privileged position which Finland continues to enjoy also in 
other respects. 

Setting aside the Soviet-Finnish treaty which forms a distinct category 
in itself, the remaining sixteen treaties are directed not only against Ger- 
many, but also against other Powers. Most of them (ten) are applicable 
against a third state in the event of the latter joining Germany in a re- 
newed policy of aggression. The scope of those treaties depends on the 
interpretation which the Soviet Bloc might give to those flexible terms: 
‘to join Germany’s aggressive policy directly or in any other way.’’ Those 
terms might cover any act of a third Power which would be interpreted 
by the Soviet Bloc as a proof of sponsoring an aggressive policy of Ger- 
many. The flexibility of such a formula of casus foederis in regard to 
states other than Germany must have been fully realized by those who 
inserted it in those ten treaties, while six other treaties had used a much 
more restrictive formula. In the latter treaties the obligation of mutual 
assistance arises only if a third Power should join Germany in a war or in 
an aggression against one of the signatories.® 

If any third state should be the object of the armed action of the Soviet 
Bloc because it is held responsible for joining Germany in an aggressive 
policy, although such a state might not have committed any act of armed 
aggression, the implications of the casus foederis are truly far-reaching. 
The anti-Western meaning of such formulas cannot escape attention when 
it is realized that the Soviet Union and her satellites for the last few years 
have been accusing the Western Powers of sponsoring the regeneration of 
an aggressive Germany in their zones of occupation. It may be illustrated 
by a few pertinent quotations from the joint declaration adopted on June 
24, 1948, by a conference representing the governments of the Soviet Union, 
Albania, Bulgaria, Czechoslovakia, Yugoslavia, Poland, Rumania and 
Hungary: 


6 The six treaties using a more restricted formula are: the Soviet-Czechoslovak, the 
Soviet-Yugoslav, the Soviet-Polish, the Polish-Yugoslav, the Czechoslovak-Yugoslav and 
the Polish-Bulgarian. The ten with the flexible formula are: the Polish-Czechoslovak, 
the Soviet-Rumanian, the Soviet-Hungarian, the Soviet-Bulgarian, the Czechoslovak- 
Bulgarian, the Polish-Hungarian, the Hungarian-Bulgarian, the Rumanian-Czechoslovak, 
the Polish-Rumanian and the Czechoslovak-Hungarian. 
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The London decisions (1.e., the decisions of the American-British- 
French conference held in London in June, 1948) aim not at the pre- 
vention of the possibility of a new German aggression, but at the 
transformation of the western part of Germany and primarily of the 
heavy industries of the Ruhr into a tool for the re-establishment of 
the war potential of Germany, in order to use this potential in ac- 
cordance with the military and strategie objectives of the U. S. and 
Great Britain. One understands that such a plan cannot but produce 
conditions favorable to a repetition of German aggression. 

the campaign of the German revisionist elements is directed principally 
against the Polish-German frontier as established on the Oder and 
the Western Neisse, this frontier being an indestructible frontier, the 
frontier of peace. The London Conference fails to mention the ques- 
tion of the revisionist campaign, thus encouraging the aggressive 
tendencies of German reactionary circles. In these circumstances the 
application of measures against any revisionist activity appears to be 
one of the principal conditions for consolidation of the peace and se- 
curity of the peoples of Europe.” 


At the present time the Soviet Union is watching closely the question of 
Western German participation in the Council of Europe, and its press is 
alleging that the Western German State will be ultimately included in the 
Atlantie Pact. If Western Germany should become some day a partner 
in the Atlantic Pact, or if she should be allowed to establish her own armed 
forces, the Soviet Union would claim with even a greater vigor that the 
Western Powers are joining in the aggressive policy of Germany. 

While the seventeen agreements which have been referred to may be 
applied against any Power which would become allegedly an accomplice 
of Germany, seven other treaties openly stipulate the obligation of mutual 
assistance against any Power independently of the latter’s policy towards 
Germany. Five of them use the formula which we reproduce according 
to Article 3 of the Rumanian-Hungarian treaty: 


In the event that Germany or a third State shall commit an aggression 
against one of the High Contracting Parties, with a view to threatening 
it independence, subjugating it or to infringing its territorial in- 
tegrity, the other High Contracting Party shall without delay give to 
the attacked High Contracting Party military assistance or assistance 
of any other nature by all the means at its disposal.® 


7 Quoted according to the French text published by the French Ministry of Foreign 
Affairs in Notes Documentaires et Etudes, No. 962, Textes Diplomatiques, LVI, pp. 4-5. 

8 The wording of Art. 3 of the Rumanian-Hungarian treaty is reproduced in Art. 3 
of the treaties between Yugoslavia and Hungary, Albania and Bulgaria, and Rumania 
and Bulgaria. The fifth treaty of the same class, namely the Yugoslav-Rumanian, ex- 
pressed the same idea in a different manner: ‘‘Should one of the High Contracting 
Parties be drawn into hostilities with Germany, as the result of a revival of the 
latter’s aggressive policy, or should it be attacked by a third state or several states 
with the aim of threatening its independence, enslaving it or taking away its territory, 
the other High Contracting Party will without delay lend it military and every other 
assistance by all available means.’’ (Art. 3.) 
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Aggression by any third Power would be a sufficient reason in itself for 
the application of those five treaties, although such an aggression might 
have nothing to do with Germany. The two treaties now denounced, those 
concluded by Yugoslavia with Albania and Bulgaria, used a different 
formula which did not mention Germany at all, and which was expressed 
in the following terms of Article 3 of the Bulgarian treaty: 


In the event of an attack against one of the contracting parties by a 
third nation imperiling its independence, threatening to enslave it or 
to annex part of its territory, the other contracting party will immedi- 
ately come to its assistance with all possible military and other aid.® 


There is a striking difference between the wording of the casus foederis 
in the Eastern European agreements and in the treaties concluded by 
the Soviet Union with Great Britain and France. The latter two treaties 
expressed the war-time solidarity of the Allies, while the Eastern European 
agreements, like the Atlantic Pact, reflect the disappearance of that soli- 
darity. While the Eastern European agreements are directed against any 
third Power, be it an ex-allied state, the Soviet-British and the Soviet- 
French treaties were careful to limit the obligation of mutual assistance to 
an action against enemy states. The British-Soviet treaty of May 26, 
1942,?° provides for the event of an attack by Germany or any other state 
which was associated with her during the last war. The French-Soviet 
treaty of December 10, 1944,"! limits the obligation of mutual assistance to 
the case of German aggression only. The new wording refusing prefer- 
ential treatment to the allied nations was introduced for the first time in 
the Soviet-Czechoslovak treaty of December 12, 1943,!* and has been repro- 
duced since in other Soviet agreements. 

The Brussels and Atlantic Pacts restrict the casus foederis to the event 
of an armed attack by a third Power against any of the contracting parties; 


they use the very terms of Article 51 of the United Nations Charter." 
The Eastern European agreements do not conform to this terminology. 
Three of them use the term ‘‘war,’’ which might be considered in this con- 


® Art. 3 of the Albanian-Yugoslav treaty was worded almost identically. 

10 See this JOURNAL, Supp., Vol. 36 (1942), p. 216. 

11 Ibid., Vol. 39 (1945), p. 83. 

12 I[bid., p. 81. 

13 Art. 51 of the Charter: ‘‘ Nothing in the present Charter shall impair the inherent 
right of individual or collective self-defense if an armed attack occurs against a Member 
of the United Nations, until the Security Council has taken the measures necessary to 
maintain international peace and security. Measures taken by Members in the exercise 
of this right of self-defense shall be immediately reported to the Security Council and 
shall not in any way affect the authority and responsibility of the Security Council 
under the present Charter to take at any time such action as it deems necessary in order 
to maintain or restore international peace and security.’’ 
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text as a synonym for an armed attack, five refer to ‘‘aggression,’’ *° six 
to ‘‘attack,’’?® and ten to ‘‘an aggressive policy’’ and joining with such 
a policy..7 Not only an allegedly aggressive policy, but even an attack 
or an aggression without the qualifying term ‘‘armed,’’ might mean some- 
thing very different from the armed attack as conceived by Article 51 of 
the Charter. Unfriendly diplomatic or economic pressure by a third 
Power might be called an attack, an aggression or an aggressive policy, 
and might open the way to the application of the Soviet agreements. More- 
over, an actual armed attack by the Soviet Union or one of her satellites 
might be presented within the terms of those agreements as an action of 
self-defense against a third Power because of the latter’s supposed attack 
or aggression of non-military nature or alleged association with a German 
aggressive policy. However, such a wide meaning of the right of self- 
defense could not be justified by Article 51, which clearly restricts self- 
defense to a counter-action against an armed attack which has actually 
taken place. <A different interpretation of Article 51 would open the way 
to preventive wars and to recourse to war as an instrument of national 
policy. 

None of the Soviet agreements contains a reservation similar to that of 
Article 5 of the Atlantie Pact or Article 5 of the Brussels Pact, namely, 
that all measures of mutual assistance which may be taken by the con- 
tracting parties shall be immediately reported to the Security Council 
and shall be terminated when the Security Council itself proceeds to order 
measures necessary for the restoration of peace and international security. 
Such a reservation is imposed on Members of the United Nations by the 
very terms of Article 51, while the Soviet agreements pledge their signa- 
tories to grant each other an unconditional assistance without any reference 
to the controlling powers of the Security Council. 

The only coercive action which escapes control by the Security Council 
would be an action carried out against enemy states. Such action is ex- 
empt from the control of the Security Council by Articles 53 and 107 of 


14 Art. 3 of the Soviet-Czechoslovak treaty, Art. 2 of the Soviet-Yugoslav treaty and 
Art. 4 of the Soviet-Polish treaty. 

15 Art. 1 of the Soviet-Finnish treaty, Art. 3 of the Polish-Yugoslav treaty, Art. 3 
of the Rumanian-Bulgarian treaty, which uses the term ‘‘an act of aggression,’’ Art. 3 
of the Rumanian-Hungarian treaty and Art. 2 of the Polish-Bulgarian treaty. 

16 Art. 3 of the Czechoslovak-Yugoslav treaty, the Albanian-Yugoslav treaty, the 
Yugoslay-Bulgarian treaty, the Yugoslav-Hungarian treaty, the Albanian-Bulgarian 
treaty and the Yugoslav-Rumanian treaty. 

17 Art. 2 of the Soviet-Rumanian and the Soviet-Bulgarian treaties, Art. 3 of the 
Czechoslovak-Polish, the Bulgarian-Hungarian, and the Czechoslovak-Bulgarian treaties, 
Art. 2 of the Polish-Hungarian, the Czechoslovak-Rumanian, the Polish-Rumanian and 
the Czechoslovak-Hungarian treaties, and Art. 2 of the Soviet-Hungarian treaty 
which defines the casus foederis in a confusing manner, using simultaneously the terms 
“‘aggressive policy, ’’ ‘faggression,’’ ‘‘war’’ and ‘‘offensive.’’ 
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the Charter.’® Insofar, however, as the Soviet agreements apply to states 
other than Germany, the exemption of those articles is inoperative. 

While the former Soviet-Chinese treaty of 1945’ restricted the casus 
foederis to the event of an attack directed by Japan against one of the 
parties and followed the pattern of the Soviet-French treaty, the present 
treaty of 1950 stipulates: 


The High Contracting Parties engage that they shall undertake jointly 
all necessary measures at their disposal to prevent any repetition of 
aggression and violation of peace on the part of Japan or any other 
state which directly or indirectly would unite with Japan in acts of ag- 
gression. In the event of one of the contracting parties being subjected 
to attack by Japan or any state allied with her, thus finding itself in a 
state of war, the other High Contracting Party shall immediately ren- 
der military and other aid with all means at its disposal. (Article 1.) 


The Chinese People’s Republic is bound like the Eastern European coun- 
tries to assist the Soviet Union in the case of an attack by any third Power 
allegedly allied with Japan. 

The Soviet Government went so far in its criticism of the Atlantic Pact 
as to deny to Members of the United Nations the right to conclude in advance 
arrangements for collective self-defense. The Soviet memorandum stated 
it in the following terms: 


Nor can the establishment of the North Atlantic group of states be 
justified by the right of every member of the United Nations to indi- 
vidual or collective self-defense in accordance with Article 51 of the 
Charter. Suffice it to say that such a right, in accordance with the 
United Nations Charter, can only arise in the event of an armed attack 
on a member of the organization, while, as is universally known, neither 
the U. 8. A. nor Great Britain nor France nor the other participtants 
in the pact are threatened with any armed aggression. 


18 Article 53 of the Charter: ‘‘1. The Security Council shall, where appropriate, 
utilize such regional arrangements or agencies for enforcement action under its authority. 
But no enforcement action shall be taken under regional arrangements or by regional 
agencies without the authorization of the Security Council, with the exception of 
measures against any enemy state, as defined in paragraph 2 of this Article, provided 
for pursuant to article 107 or in regional arrangements directed against renewal of 
aggressive policy on the part of any such state, until such time as the Organization may, 
on request of the Governments concerned, be charged with the responsibility for pre- 
venting further aggression by such a state. 

“*2. The term enemy state as used in paragraph 1 of this Article applies to any state 
which during the Second World War has been an enemy of any signatory of the present 
Charter.’’ 


Article 107 of the Charter: ‘‘ Nothing in the present Charter shall invalidate or pre- 
clude action, in relation to any state which during the Second World War has been an 
enemy of any signatory to the present Charter, taken or authorized as a result of that 
war by the Governments having responsibility for such action.’’ 

19 This JouRNAL, Supp., Vol. 40 (1946), p. 51. 
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This argument confuses three aspects of Article 51. One is the right of self- 
defense which is inherent, according to Article 51, and cannot, therefore, 
‘‘arise’’? in the case of an armed attack because it already exists and is 
vested permanently in all states. The other aspect is the exercise of this 
right; the Soviet Government would be correct in saying that the exercise 
of the right of self-defense may take place only in the event of an armed 
attack. But there is a third aspect: Article 51 does not define the con- 
ditions of the exercise of the collective right of self-defense. The latter 
means the right of every Member to consider an armed attack against an- 
other Member as being equivalent to an attack against itself and to take any 
measures required to repel such attack. Article 51 leaves entirely to the 
good faith of Members the question of determining in each case whether 
an attack directed against another Member would involve such a clear 
threat to their own existence that they would be entitled in their own 
judgment to use any means, including force, in the collective defense of the 
victim of aggression. This being so, they may declare in advance in an 
international agreement concluded between two or several states that an 
attack against one of the signatories would be considered as an attack 
against all of them. Such an agreement clarifies to some extent the in- 
tentions of the signatories in regard to their collective right of self-defense 
without depriving them of their inherent right of taking action in the event 
of an armed attack directed against a non-signatory. The general applica- 
bility of Article 51 to all cases of armed attack is not restricted by special 
agreements, which only make certain that the contracting parties will apply 
Article 51 in the circumstances stated hypothetically in those agreements. 

Common sense indicates that Members of the United Nations cannot be 
forbidden to take necessary precautions to safeguard, in ease of necessity, 
their own security which the Organization is patently unable to protect. 
Those measures may be of two kinds: national—relating to the development 
of the potential of national defense; and international—in the form of 
agreements of mutual assistance. The Soviet Government has never de- 
nied the right of Members to take in advance measures of national precau- 
tion, for instance, to arm as they please as long as there is no international 
regulation of armaments. It is hardly logical to deny to Members the 
right also to take international measures of precaution, namely, to conclude 
arrangements of mutual assistance. Moreover, the San Francisco Confer- 
ence considered that Article 51 fully safeguarded the co-existence of re- 
gional and other defensive arrangements with the Charter. This interpre- 
tation appeased in particular the fears of the Latin American Republics. 

One may wonder how the Soviet Government is able to reconcile such a 
restrictive interpretation of Article 51 with the existence of treaties of 
mutual assistance concluded under Soviet auspices. The Soviet memo- 
randum replied to the question: ‘‘All the Soviet Union’s treaties of 
friendship and mutual assistance with the people’s democracies . . . are 
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aimed only against the possibility of a repetition of German aggression.”’ 
In other words, the Soviet Government claims the benefit of Article 53, 
paragraph 1, of the Charter for the agreements forming its own system of 
security. This provision exempts from the control of the Security Council 
the application of such regional agreements which are directed against the 
renewal of an aggressive policy on the part of enemy states. Freedom of 
action conceded by Article 53 is greater than that allowed by Article 51, 
because an action may be taken against an enemy state even in the absence 
of any armed attack on the part of that state. Article 107 of the Charter, 
which was not mentioned in the Soviet memorandum, extends further this 
latitude of action conceded by the Charter to Members when the latter are 
dealing with enemy states. Notwithstanding the prohibition of the use 
of force as formulated in Article 2, paragraph 4, of the Charter, Members 
of the United Nations have retained by virtue of Articles 53 and 107 the 
right of taking any appropriate action to prevent the renewal of an ag- 
gressive policy on the part of enemy states.*° Those two articles would 
have vindicated the Soviet agreements, if the latter were directed ex- 
clusively against enemy states. In fact, they vindicate only the Soviet 
agreements with Great Britain and France because those agreements are 
applicable only against enemy states. All other agreements of the Soviet 
system are not covered by Articles 53 and 107, because all of them are 
applicable not only against enemy states (Germany in the case of Eastern 
European treaties, or Japan in the case of the Soviet-Chinese treaty), but 
also against any third Power. 

Although the Soviet Government denies that the Atlantic Pact could be 
concluded by virtue of Article 51, this Pact and the Soviet agreements of 
mutual assistance could not be justified otherwise than by a reference to 
that article of the Charter. The Soviet memorandum goes further, claim- 
ing that the Atlantic Pact is not a regional arrangement which could be 
concluded in accordance with Article 52 of the Charter.” It states: 


20 Art. 2, par. 4, of the U. N. Charter: ‘All Members shall refrain in their inter- 
national relations from the threat or use of force against the territorial integrity or 
political independence of any State, or in any other manner inconsistent with the Pur- 
poses of the United Nations.’’ 

21 Article 52 of the Charter: ‘‘1. Nothing in the present Charter precludes the ex- 
istence of regional arrangements or agencies for dealing with such matters relating to 
the maintenance of international peace and security as are appropriate for regional 
action, provided that such arrangements or agencies and their activities are consistent 
with the Purposes and Principles of the United Nations. 

‘<2. The Members of the United Nations entering into such arrangements or con- 
stituting such agencies shall make every effort to achieve pacific settlement of local dis- 
putes through such regional arrangements or by such regional agencies before referring 
them to the Security Council. 

‘3. The Security Council shall encourage the development of pacific settlement of local 
disputes through such regional arrangements or by such regional agencies either on the 
initiative of the states concerned or by reference from the Security Council. 

‘¢4, This Article in no way impairs the application of Articles 34 and 35.’’ 
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There can be no question of any regional nature of this treaty, since the 
alliance envisaged by it embraces states in both Hemispheres of the 
world and does not have the purpose of settling any regional questions. 
This is also confirmed by the fact that, as has already been announced, 
states which are not members of the United Nations (Italy, Portugal) 
are being drawn into participation in the North Atlantic Treaty, al- 
though Article 52 of the U. N. Charter envisages only the conclusion of 
regional agreements among members of the United Nations. 


One may immediately observe that there is no word in the whole Article 
52 which would restrict regional arrangements to Members of the United 
Nations. If any doubt of interpretation may exist, it would concern 
Article 51, which seems to restrict the right of collective self-defense to 
an armed attack occurring ‘‘against a Member of the United Nations.”’ 
However, if the right of self-defense is declared to be inherent, and 
therefore as existing independently of all provisions of the Charter, does 
it not include implicitly the right of Members to consider an armed attack 
against a non-member as an attack against themselves? This interpreta- 
tion would be supported by Article 2, paragraph 4, which makes illegiti- 
mate the use of force against all states, Members or non-members. But 
whatever might be the theoretical speculations concerning this aspect 
of Article 51, Members themselves have already given in practice their 
own interpretation. Both the Western Powers and the Soviet Union and 
her satellites have concluded agreements of mutual assistance with non- 
members, The Soviet argument advanced against the Italian and Portu- 
guese participation in the Atlantic Pact sounds false when one recalls the 
treaties of mutual assistance concluded by the Soviet Union, Poland, 
Czechoslovakia and Yugoslavia, all Members of the United Nations, with 
such non-members as Outer Mongolia, Finland, Hungary, Rumania, Bul- 
garia and Albania. 

The Soviet objections relating to the incompatibility of the Atlantic 
Pact with the provisions of the United Nations Charter may be met in 
one of two ways: either by refusing to consider that Pact as a regional 
arrangement or by proving that the Atlantic Pact, though being a 
regional agreement in the sense of Article 52 of the Charter, has not in- 
fringed upon the pertinent provisions of the Charter. The American and 
British Governments took the first position. Both Secretary of State 
Dean Acheson and Foreign Secretary Bevin made statements in this 
sense.*? Yet there seems to be a lack of unanimity among the signatories 
of the Pact as to this aspect of its nature. The Ambassador of The 
Netherlands, one of the signatory states, considers the Pact as a regional 
agreement: 

22“¢The North Atlantic Treaty in the United States Senate,’’ by Richard H. Heindel, 


Thorsten V. Kalijarvi, and Francis O. Wileox, this JourNAL, Vol. 43 (1949), at pp. 
638-639, 
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In the light of these observations and of this definition it may be said 
that no reasons of either logic or precedent stand in the way of at- 
tributing to the North Atlantic Treaty the character of a regional 
arrangement, a conclusion which, as we shall see, is of great im- 
portance with regard to the question of the relationship between that 
Treaty and the Charter of the United Nations.”* 


When choosing between these two interpretations one cannot be guided 
exclusively by the intentions or statements of the signatories. The nature 
of a treaty is defined by its content. Therefore the Atlantic Pact may 
be considered as a regional arrangement or not, depending on the defi- 
nition of such arrangements. The Soviet arguments cannot be adequately 
met without giving first of all such a definition. 

The Soviet memorandum raises the question: What area may be con- 
sidered as a region in the sense of Article 52? The Charter does not 
provide any answer. The Soviet Government advances by implication a 
theory of land mass. According to the Soviet memorandum any area 
which oversteps an ocean or includes parts of both hemispheres could 
not be treated as a region in the sense of Article 52. Such a theory is 
very convenient for the Soviet Union whose expansion follows, for geo- 
graphical reasons, the lines of land communications; but it cannot with- 
stand any impartial examination. If an international region should be 
located within one hemisphere, why should it not be limited to one part 
of the world? Yet the Soviet system extends over large parts of Europe 
and Asia. Moreover, the political and economic interests of states could not 
be compressed within the boundaries of a hemisphere, a part of the world, 
or within one land mass not divided by any sea or ocean. Two countries 
located in two different hemispheres or separated by the vast expansion 
of an ocean might have nevertheless more in common than each of them 
in relation to states situated within the same hemisphere or on the same 
continent. Geographical location does not create by itself a solidarity 
of interests, nor do land communications create by themselves a greater 
community of interests than the maritime. One cannot see any valid 
reasons why the United States and Canada, which are politically and 
economically linked to the Western European countries by the Atlantic 
Ocean, should be precluded by this fact from forming one political region 
with those states. A theory of one hemisphere or land mass would, of 
course, eliminate the United States from the Eastern Hemisphere and 
force it to return to a 19th-century isolationism. This was probably the 
only reason why the Soviet memorandum proposed such a strange theory. 

A regional arrangement in the sense of Article 52 of the Charter seems 
to be any arrangement achieved by several states, through bilateral or 
multilateral agreements, concerning the maintenance of international 

23 ‘“Regionalism and Political Pacts, with Special Reference to the North Atlantic 


Treaty,’’ by E. N. van Kleffens, Ambassador of The Netherlands, in this JourNAL, Vol. 
43 (1949), at p. 669. 
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peace and security within a definite geographical area (region). When 
several states consider that they have a joint interest in the maintenance 
of international peace in a definite area, they form potentially a region 
and are free to conclude special arrangements by virtue of Article 52. 
The Soviet agreements and the Atlantic Pact are both regional arrange- 
ments, though each of them covers an area different from the other by 
its geographical nature. 
The Soviet memorandum states further: 


No one can deny that the North Atlantic Treaty, and, above all, 
Article 5 of it, is directly contrary to the United Nations Charter. 
In the text of Article 53 which deals with enforcement action under 
regional agreements, it is directly stated that ‘‘no enforcement action 
shall be taken as a result of these regional agreements or by regional 
agencies without the authorisation of the Security Council,’’? with 
the exception of steps especially envisaged regarding the former 
hostile states. Despite this, Article 5 of the North Atlantic Treaty 
provides for the use of armed force by participants in the treaty 
without any authorisation from the Security Council. Thus, even if 
the North Atlantie Treaty is considered a regional agreement, Article 
5 of this treaty is incompatible with the United Nations Charter. 


If this interpretation of Article 53 of the Charter were correct, it would 
apply as well to the Soviet system of mutual assistance, the Soviet agree- 
ments containing no provision safeguarding the rights of the Security 
Council. The Soviet interpretation, however, does not seem to be exact. 

No article of any international treaty may be interpreted in isolation 
from the other articles of the same instrument. Article 53 of the Charter 
should be read in conjunction with Article 51 which declares: ‘‘ Nothing 
in the present Charter shall impair the inherent right of individual or 
collective self-defense if an armed attack occurs against a Member of the 
United Nations... .’’ This categorical statement applies to all pro- 
visions of the Charter, including Article 53. Article 53 could not cripple 
the right of collective self-defense, declared to be inherent by Article 51. 
This being so, regional arrangements of collective self-defense may be ap- 
plied immediately in the event of an armed attack, without waiting for 
the authorization of the Security Council. 

The question arises whether Article 51 has not deprived Article 53 of 
all meaning. This would be so, if the action of mutual assistance in ac- 
cordance with Article 51 were the only enforcement action known to the 
Charter. But the Charter foresees other enforcement actions as well. 
For instance, Chapter VII would authorize the Security Council to apply 
collective sanctions even in the absence of any armed attack. In the 
event of a threat to the peace the Security Council may order provisional 
measures, like the demobilization of armed forces by the parties to a 
dispute, or the withdrawal of troops at a distance from the frontier. If 
one of the parties should refuse to comply with such provisional measures, 
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the Security Council would be entitled to order enforcement action against 
such a party. Such enforcement action would take place in a situation 
altogether different from that which is envisaged by Article 51. Parties 
to a regional arrangement would be forbidden by Article 53 to take such 
enforcement action without previous authorization of the Security Council. 
Article 94, paragraph 2, of the Charter gives large powers to the Se- 
eurity Council concerning the enforcement of judgments of the Inter- 
national Court of Justice.2* The Council could order an enforcement 
. , action against a recalcitrant party refusing to abide by a judgment of the 
Pot a Court. Again, this kind of enforcement action could not be taken by the 
2 t if » parties to a regional arrangement without the consent of the Security Coun- 
ye cil. These two examples prove that the Charter foresees enforcement actions 
Le Win such situations which are not covered by Article 51. Therefore, Article 
By 53 may be reasonably interpreted as meaning that the regional groups 
are not empowered to take any enforcement action without the consent of 
the Security Council, except in the case of an armed attack directed 
against a member of the group, this case being covered by the overriding 
provision of Article 51. 
The Soviet memorandum of March 31, 1949, accused Great Britain and 
France of violating their respective treaties of mutual assistance concluded 
with the Soviet Union. The Atlantic Pact, alleged the memorandum, ‘‘is 
contrary to the 1942 treaty between Great Britain and the Soviet Union, 
under which both states undertook obligations to codperate in maintaining 


peace and international security and ‘not to conclude any alliances nor to 
take part in any coalition directed against the other High Contracting 


Party.’’’ The memorandum repeated the same charge against France.” 


It is true that both countries undertook such obligations by Article VII of 
the Soviet-British treaty and Article V of the Soviet-French treaty, re- 
spectively. The same provision has also been reproduced in all agreements 
of the Soviet system. The British-Soviet formula was repeated in the 
Soviet agreements with Czechoslovakia, Poland, Yugoslavia, and Finland, 
and in the Czechoslovak-Yugoslav, Yugoslav-Albanian and Czechoslovak- 
Polish treaties.2° Other Soviet agreements employ a different wording 
of a wider significance. We find this new wording for the first time in 
the Polish-Yugoslav treaty: ‘‘Each of the High Contracting Parties 

24 Art. 94, par. 2, of the Charter: ‘‘If any party to a case fails to perform the obli- 
gations incumbent upon it under a judgment rendered by the Court, the other party may 
have recourse to the Security Council, which may, if it deems necessary, make recom- 
mendations or decide upon measures to be taken to give effect to the judgment.’’ 

25 Art. VII of the Soviet-British treaty: ‘‘Each High Contracting Party undertakes 
not to conclude any alliance and not to take part in any coalition directed against the 
other High Contracting Party.’’ Art. V of the Soviet-French treaty reproduces identi- 
cal wording. 

26 Art. 5 of the Soviet-Czechoslovak treaty, Art. 4 of the Soviet-Yugoslav, Czecho- 
slovak-Yugoslav, Yugoslav-Albanian, Czechoslovak-Polish, and Soviet-Finnish treaties, 
and Art. 6 of the Soviet-Polish treaty. 
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agrees to refrain from concluding any alliance and from taking part in 
any action directed against the other High Contracting Party.’’ (Article 
1.) While the former formula could be interpreted as forbidding the 
participation in hostile treaties of mutual assistance or hostile organized 
collective actions termed ‘‘coalitions,’’ the new formula seems to aim at 
prohibiting the participation not only in unfriendly actions resulting 
from a treaty of alliance or from the existence of an organized coalition, 
but also in actions directed against one of the parties in order to bring 
pressure to bear on it in one individual case, such action being undertaken 
ad hoc by several states otherwise not bound by any alliance or coalition. 
This new wording was reproduced in twelve other treaties.*” The five 
remaining treaties use a variation of the same formula, which was intro- 
duced for the first time in the Soviet-Rumanian treaty of February 4, 
1948: ‘‘Each of the High Contracting Parties undertakes to conclude no 
alliance and to participate in no coalition, action or measures directed 
against the other High Contracting Party.’’ (Article 3.) ** The initial 
formula is to be found again in Article IV of the Soviet-Finnish treaty, 
although it is one of the latest in date. 

Is the Soviet Government right in claiming that such obligations would 
prevent a contracting party from participating in any coercive action 
directed against the other party? Article 103 of the Charter gives an 
appropriate answer: ‘‘In the event of a conflict between the obligations 
of the Members of the United Nations under the present Charter and 
their obligations under any other international agreement, their obliga- 
tions under the present Charter shall prevail.’’ The Soviet agreements 
with Britain, France and other countries must be interpreted in the light 
of this overriding provision. Therefore, the obligation not to participate 
in hostile alliances and coalitions is subject first of all to one exception, 
namely, taking part in an enforcement action in accordance with the de- 
cisions of the Security Council. But assuming that the Security Council 
would be immobilized, in the event of an illegitimate use of force by the 
Soviet Union, because of the veto of one of its permanent members, should 
the provision concerning non-participation in hostile coalitions be in- 
terpreted in the sense of an obligation of Britain and France to remain in- 
active and to condone an aggression only because committed by the Soviet 
Union? This interpretation would contradict indirectly Article 2 of 
the Charter, which condemns the use of force in any manner inconsistent 

27 Art. 3 of the Soviet-Hungarian, Polish-Bulgarian, Polish-Hungarian, and Polish- 
Rumanian treaties, and Art. 4 of the Yugoslav-Bulgarian, Yugoslav-Hungarian, Al- 
banian-Bulgarian, Yugoslav-Rumanian, Rumanian-Bulgarian, Rumanian-Hungarian, 
Czechoslovak-Hungarian and Rumanian-Czechoslovak treaties. 

*8 One finds practically the same wording in Art. 3 of the Soviet-Bulgarian and Soviet- 


Chinese treaties, and Art. 4 of the Czechoslovak-Bulgarian and Bulgarian-Hungarian 
treaties. 
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with the purposes of the Charter and requires Members to act in ac- 
cordance with those purposes. Moreover, an illegitimate use of force 
may constitute an armed attack against a state. France and Britain 
then would be authorized to act in the exercise of their collective right of 
self-defense and to assist the victim of a Soviet aggression. The Soviet 
Union recognized by her signature of the Charter that France, Britain 
and other Members of the United Nations had an inherent right of col- 
lective self-defense. This right, being inherent, must be presumed to be 
reserved implicitly in any international agreement, including the Soviet- 
British and the Soviet-French agreements, notwithstanding the clause 
concerning non-participation in hostile coalitions. 

The agreements of the Soviet system invite themselves to be inter- 
preted in accordance with the Charter. Almost all of them contain pro- 
visions safeguarding the principles of the Charter; those provisions cor- 
respond to Article 7 of the Atlantic Pact and Article 5 of the Brussels 
Pact. The early exception is provided by the Soviet-Czechoslovak treaty, 
probably because it was coneluded in 19438, some eighteen months before 
the signature of the Charter. But the treaty next in date—between the 
U.S.S.R. and Yugoslavia—although signed on April 11, 1945, two weeks 
before the opening of the San Francisco Conference, contained neverthe- 
less such a paragraph in Article 3: ‘‘The High Contracting Parties state 
that the application of the present treaty will be in accordance with the 
international principles in the acceptance of which they have partici- 
pated.’’ This was a clear reference to the principles of the organization 
which was envisaged at that time and was to become the United Nations. 
A similar provision appeared in the Soviet-Polish treaty of April 21, 
1945 (Article 3, paragraph 3). Since the adoption of the Charter the 
Soviet treaties introduced a formula referring directly to the Principles 
of the Charter as overriding the particular obligations contained in those 
treaties. For instance, Article 2, paragraph 3, of the Polish-Czechoslo- 
vak treaty states: ‘‘The High Contracting Parties will honor their obli- 
gations devolving upon them as Members of the United Nations Organi- 
zation in the execution of the present treaty.’’?® Similar provisions 
figure in other agreements, even in those which have been concluded 
with non-members. Article 7 of the Soviet-Finnish treaty declares, for 
instance: ‘‘Implementation of the present treaty will conform to the 
principles of the United Nations Organization.’’*° A similarly worded 


29 Similar provisions are inserted in other treaties concluded between United Nations 
Members: Art. 4 of the Polish-Yugoslav, and Art. 2 of the Czechoslovak-Yugoslav 
treaties. 

30 Similar provisions are to be found in the following treaties concluded by the Soviet 
Union, Poland, Czechoslovakia and Yugoslavia with non-members which belong to the 
Soviet Bloc: Art. 2 of the Soviet-Rumanian, Soviet-Bulgarian, Soviet-Hungarian, Al- 
banian-Yugoslav, Rumanian-Polish, and Bulgarian-Czechoslovak treaties, Art. 7 of the 
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provision is to be found even in the treaties concluded between two satel- 
lites, both of them non-members. Article 6 of the Rumanian-Hungarian 
treaty is typical in this respect: ‘‘. . . the High Contracting Parties shall 
implement this Agreement in the spirit of the United Nations Charter 
and shall give their support to all actions tending to do away with any 
breeding-ground of aggression and to ensure the maintenance of the peace 
and the security of the world.’’ * 

It is impossible to find any adequate explanation of the omission of 
this clause securing the implementation of the Soviet treaties in accord- 
ance with the United Nations Charter in three of them: the Hungarian- 
Czechoslovak, the Soviet-Chinese and the Bulgarian-Hungarian, espe- 
cially as the first treaty was concluded by a Member of the United Nations 
and the second is an agreement between two Members. It is, however, 
interesting to note that the Hungarian-Czechoslovak treaty is the last in 
date among the European treaties of the Soviet system, having been 
signed on April 16, 1949, while the Soviet-Chinese treaty is even more 
recent, its date of signature being February 14, 1950. The omission in 
both of the otherwise usual clause cannot be interpreted as an expres- 
sion of a new, less sympathetic attitude towards the United Nations, be- 
cause both treaties contain a reference to that Organization. Article 1 
of the Hungarian-Czechoslovak treaty contains two such sentences: ‘“*. 
For this reason they will participate in every international action aimed 
at defending and maintaining international security and peace. They 
will effectively contribute to the realization of this aim in accordance 
with the Principles of the United Nations.’’ A similarly worded para- 
graph is included in the preamble of the Soviet-Chinese treaty, which 
does not mention the United Nations anywhere else. However, this brief 
reference cannot be considered as being equivalent to a provision obli- 
gating the parties to execute their bilateral treaty in accordance with 
the Charter. The Hungarian-Bulgarian treaty is the only one which 
does not even mention the name of the United Nations. 

Ten treaties concluded between the satellite countries contain provi- 
sions safeguarding the obligations contracted by the parties towards third 
states. The usual wording is that of Article 7 of the Bulgarian-Hun- 
garian treaty: ‘‘The provisions of the present treaty shall not in any 
way affect the contractual obligations of either of the High Contracting 
Parties towards a third state.’’*? For no apparent reason this clause 


Bulgarian-Yugoslav treaty, and Art. 6 of the Hungarian-Yugoslav, Rumanian- Yugoslav, 
Bulgarian-Polish, Hungarian-Polish, and Rumanian-Czechoslovak treaties. 


31 Similar provisions are contained in Art. 7 of the 3ulgarian-Albanian and Rumanian- 
Bulgarian treaties. 


*2 The provisions corresponding to Art. 7 of the Bulgarian-Hungarian treaty are as 
follows: Art. 4 of the Polish-Yugoslav treaty, Art. 7 of the Bulgarian-Yugoslav, Albanian- 
Bulgarian and Rumanian-Bulgarian treaties, and Art. 6 of the Rumanian-Hungarian, 
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is absent from seven other treaties concluded by the satellites inter se.** 
There is no such provision in any treaty concluded by the Soviet Union 
herself; this might point to a Soviet assumption that the obligations of 
the people’s republics towards the U.S.S.R. should override their en- 
gagements towards any other state. 

The obligation of mutual assistance is the core of the whole system, but 
the treaties have been conceived as being a formal foundation of the 
Soviet political constellation. They include, therefore, solemn pledges 
of general codperation. The pertinent provisions have been drafted in 
various terms, probably depending on the respective situations of the 
signatories. The model clause appears in Article 4 of the Soviet-Czecho- 
slovak treaty: 

The High Contracting Parties, having regard to the security in- 
terests of each of them, agree to close and friendly codperation in 
the period after the restoration of peace and agree to act in accord- 
ance with the principles of mutual respect for their independence 
and sovereignty, as well as of non-interference in the internal affairs 

of the other State. They agree to develop their economic relations 
to the fullest possible extent and to extend to each other all possible 
economic assistance after the war. 


The obligation of non-interference in domestic affairs figures also in all 
other treaties concluded by the Soviet Union with the people’s republics, 
except—a strange coincidence—in the Soviet-Yugoslav treaty.** Need- 
less to add, this clause is rather meaningless. The treaties concluded by 
the satellites inter se do not mention the question of non-interference in 
each other’s internal affairs. 

The Soviet-Polish treaty contains some variations on the same theme 
of mutual codperation. Its Article 2 states: 


The High Contracting Parties, in a firm belief that in the interest 
of security and successful development of the Polish and Soviet 
peoples it is necessary to preserve and to strengthen lasting and un- 
shaken friendship during the war as well as after the war, will 
strengthen the friendly codperation between the two countries in ac- 
cordance with the principles of mutual respect for their independence 
and sovereignty and non-interference in the internal affairs of the 
other government. 


Yugoslav-Rumanian, Hungarian-Yugoslav, Polish-Bulgarian and Rumanian-Czechoslovak 
treaties. 

83 Those treaties are: the Czechoslovak-Yugoslav, the Albanian-Yugoslav, the Polish- 
Czechoslovak, the Czechoslovak-Bulgarian, the Polish-Hungarian, the Polish-Rumanian 
and the Czechoslovak-Hungarian. 

34 Art. 2 of the Soviet-Polish treaty, Art. 5 of the Soviet-Rumanian, Soviet-Hungarian, 
and Soviet-Bulgarian treaties, and Art. 6 of the Soviet-Finnish treaty. Also the Sovict- 
Chinese treaty contains the obligation mutually to respect the sovereignty and territorial 
integrity of the other contracting party, and not to interfere in the internal affairs of 
that party (Article 5). 
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Article 7 contains the pledge of economic and cultural collaboration: 
“The High Contracting Parties will codperate in a spirit of friendship 
also after the end of the present war for the purpose of developing and 
strengthening the economic and cultural relations between the two coun- 
tries and will give mutual assistance in the economic reconstruction of the 
two countries.’’ Those two articles are completed by a special pledge 
of concerted policy towards Germany : 


The High Contracting Parties further undertake that even after 
the end of the present war they will jointly use all the means at their 
disposal in order to eliminate every possible menace of a new ag- 
gression on the part of Germany or on the part of any other govern- 
ment whatsoever which would be directly or in any other manner 
allied with Germany. 

For this purpose the High Contracting Parties will, in a spirit of 
most sincere collaboration, take part in all international activities 
aiming at ensuring peace and security of peoples and will contribute 
their full share to the cause of realization of these high ideals. (Ar- 
ticle 3, paragraphs 1 and 2.) 


Similar ideas concerning collaboration in political, economic and cul- 
tural matters, and especially in regard to a joint policy towards Ger- 
many, are expressed in other treaties, though the wording might not be 
identical. The Soviet-Bulgarian treaty provides a good _ illustration. 
Article 1 reads: 


The High Contracting Parties bind themselves to take jointly all 
measures within their power to set aside all threats of revival of ag- 
gression by Germany or any other state whatsoever which may unite 
itself with Germany directly or in any other manner whatsover. 

The High Contracting Parties state their intention to participate 
with a spirit of most sincere collaboration in all international actions 
having for aim to secure peace and security and to contribute fully 
in the implementation of these noble tasks. 


This is completed by Article 5: 


The High Contracting Parties declare that they shall develop and 
strengthen the economic and cultural ties between the two states in 
a spirit of friendship and collaboration, in conformity with the prin- 
ciples of mutual respect of their independence and sovereignty and 
non-intervention in the domestic matters of the other state.*° 


85 Provisions concerning mutual collaboration are to be found in the following articles 
of the other treaties: Arts. 1 and 2 of the Czechoslovak-Polish treaty; Arts. 3 and 5 
of the Soviet-Finnish treaty; Arts. 1 and 5 of the Soviet-Rumanian, Soviet-Hungarian, 
Yugoslav-Hungarian, Yugoslav-Rumanian, Rumanian-Hungarian, Polish-Bulgarian, Pol- 
ish-Hungarian, Rumanian-Czechoslovak, Polish-Rumanian, and Czechoslovak-Hungarian 
treaties; Arts. 1, 2 and 5 of the Czechoslovak-Yugoslav and Albanian- Yugoslav treaties; 
Arts. 1, 5 and 6 of the Yugoslav-Bulgarian, Bulgarian-Albanian, and Rumanian-Bul- 
garian treaties; and Arts. 1, 2 and 6 of the Bulgarian-Hungarian and Czechoslovak- 
Bulgarian treaties. 
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The cooperation has been further assured by provisions concerning con- 
sultation. One finds a typical clause in Article 4 of the Soviet-Rumanian 
treaty: ‘‘The High Contracting Parties will consult with regard to all 
important international issues concerning the interests of the two coun- 
tries.’’ Similar provisions exist in most of the other Eastern European 
treaties.** It is interesting that the Soviet system is not yet endowed 
with any regional consultative council similar to those which have been 
established by Article 7 of the Brussels Pact and Article 9 of the Atlantic 
Pact. But the members of the Soviet system have at their disposal a 
regional Council for Economic Mutual Assistance on which the Soviet 
Union, Bulgaria, Czechoslovakia, Hungary, Poland and Rumania are rep- 
resented, the Communist Information Bureau and informal contacts 
among the Communist leaders; those less formal means of consultation 
assure a most effective codrdination of their policies. 

Specific conditions of some satellite countries required, of course, spe- 
cial, more detailed provisions concerning the codperation of some of those 
states. For instance, the Albanian-Yugoslav treaty of July 9, 1946, was 
followed by another agreement concluded on November 27, 1946, con- 
cerning a customs union to be formed by the two countries. This ad- 
ditional treaty contained stipulations aiming at the codrdination of eco- 
nomic plans and policies, mutual economic assistance, uniformity of 
prices, and the creation of a monetary and customs union. Article 5 
of the Yugoslav-Bulgarian treaty of November 27, 1947, included a prom- 
ise of a similar economic union. This treaty, like the Polish-Yugoslay, 
the Czechoslovak-Polish and the Polish-Bulgarian treaties, mentioned 
the fraternity of Slavic nations, a theme much in favor with the Soviet 
Government.*? The treaty between Bulgaria and Albania was accom- 
panied by a protocol which provided for a concerted economic policy of 
the two countries and Yugoslavia. All these treaties pointed towards 
the union of the Balkan satellites, a plan which had been sponsored by 
Tito and Dimitrov and was abandoned because of the cool reception in 


86 The following articles of the other treaties concern consultation: 

Art. 2 of the Polish-Yugoslav, Yugoslav-Bulgarian, Yugoslav-Hungarian, Bulgarian- 
Albanian, Yugoslav-Rumanian and Rumanian-Hungarian treaties; Arts. 1 and 2 of the 
Bulgarian-Rumanian treaty; Art. 3 of the Czechoslovak-Hungarian and Rumanian- 
Czechoslovak treaties; Art. 4 of the Soviet-Bulgarian, Soviet-Hungarian, Polish-Bulgarian, 
Polish-Rumanian and Polish-Hungarian treaties; Art. 5 of the Czechoslovak-Bulgarian 
and Bulgarian-Hungarian treaties. 

37 The references to the Slavonic brotherhood are contained in the preambles to the 
Polish-Yugoslav, Polish-Czechoslovak, and Polish-Bulgarian treaties, and in the Bul- 
garian-Yugoslav treaty (Art. 1). For instance, the preamble of the Polish-Yugoslav 
treaty contained such a paragraph: ‘‘Desiring to strengthen the bonds of eternal 
friendship between the brotherly Slav nations of both states, particularly strengthened 
and established during the joint combat for freedom, independence and democracy against 
Germany and her allies during the past war.... ”’ 
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Moseow and also of the rift which appeared between Tito and the Comin- 
form. 

The Polish-Czechoslovak treaty was accompanied by a protocol which 
pledged the two parties to settle by special agreements the pending terri- 
torial questions (this meant mainly the problem of the Teschen Silesia), 
to cooperate in economie and cultural matters, and to guarantee to 
Czechoslovaks in Poland and to Poles in Czechoslovakia the opportunity 
of economic, cultural, political and national development, especially in 
regard to schools, associations and codperatives. 

The estrangement with Yugoslavia was compensated by Bulgaria in 
her agreement with Rumania. Article 5 of this treaty of mutual assist- 
ance contains a promise of a customs union which should probably re- 
place the abandoned scheme of a Yugoslav-Bulgarian-Albanian economic 
union. 

The Soviet-Chinese treaty of 1950 pledges the parties (1) to under- 
take jointly all necessary measures to prevent an aggression or violation 
of peace on the part of Japan or any other state allied with her directly 
or indirectly in acts of aggression, and to take part in all international 
actions calculated to ensure peace and security of the world (Article 1) ; 
(2) to work together in order to promote the conclusion in the shortest 
possible time of a peace treaty with Japan (Article 2); (3) to consult 
each other on all important international matters concerning their mutual 
interests (Article 4); (4) to strengthen their economic and cultural ties 
and to render each other economic assistance (Article 5).%§ 

The treaties of the Soviet system, unlike the Western arrangements, do 
not include any provisions relating to any regional or bilateral procedures 
of pacific settlement of disputes. 

It is interesting to compare the respective dates of the completion of 
the two rival systems. The Soviet system was built up in the period be- 
tween December 12, 1943, and February 14, 1950. The two Western 
pacts concerning European security were signed, respectively, on March 
17, 1948 (Brussels Pact) and on April 4, 1949 (Atlantic Pact). In other 
words, the Western Powers began to take regional measures to safeguard 
their security at a time when the main framework of the Soviet system 
had been completed. It is probably a sheer coincidence that both rival 
systems have been built up for the same duration of twenty years. This 
is the duration of the main Western agreement, namely, the Atlantic 
Pact, although the Brussels Pact is valid for fifty years. All Soviet 
agreements have been concluded for twenty years, with two exceptions: 
the Soviet-Finnish treaty, whose validity extends over ten years only, 


38 The Soviet-Chinese treaty of mutual assistance was signed simultaneously with two 
other agreements dealing with the financing by the Soviet Union of mutual trade, and 
with Soviet rights regarding the Manchurian railroads, Port Arthur and Dairen. It is 
beyond the scope of this article to comment on those two agreements. 
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and the Soviet-Chinese treaty which is concluded for thirty years like 
the previous one signed by the Nationalist Government. The wording of 
the clause concerning duration corresponds usually to the terms of Article 
6, paragraph 2, of the Soviet-Czechoslovak treaty : 


The present treaty shall remain in force for a period of twenty 
years from the date of signature, and if one of the High Contracting 
Parties at the end of this period of twenty years does not give notice 
of its desire to terminate the treaty twelve months before its expi- 
ration, it will continue to remain in force for the following five years 
and for each ensuing five-year period unless one of the High Con- 
tracting Parties gives notice in writing twelve months before the 
expiration of the current five-year period of its intention to termi- 
nate it. 


Although it is clear from the text of all those treaties that they cannot be 
denounced before the expiration of the period of twenty years, yet all 
Yugoslav treaties were denounced unilaterally by the Soviet Bloe in Oc- 
tober, 1949. 

The final observation which cannot escape attention of any one analyzing 
the Soviet agreements concerns their striking similarity. Every treaty, 
be it the Soviet-Chinese or the Bulgarian-Hungarian, follows the same 
basie pattern. It is true to such an extent that one cannot help feeling 
surprised each time one is confronted with some unusual variation on the 
familiar theme or with an unexpected omission of some customary clause. 


THE RESPONSIBILITY OF THE SUCCESSOR STATE FOR 
WAR DEBTS 


By Hans J. CAHN 


Ph.D. Pol. Sc., Dr. wr. dipl., Geneva Graduate Institute for International 
Studies 


It is the unalterable fate and the inevitable risk of any debt that its 
value is closely connected with the fate and actions of the debtor whose 
assets are subject to the liability. This applies especially to the public 
debts of a belligerent state whose wealth and resources, and sometimes 
its very existence, are at stake. The domestic laws of almost every civi- 
lized country protect the creditor against the effects of legal changes and 
of non-remunerative mutations affecting all or an important portion of 
the property subject to the lability. This liability remains with the 
transferred property. To a certain extent it is legally vested in the per- 
son who succeeds to the property rights. 

The application of a similar principle in international law in the case 
of major territorial changes is less rigid, and is met by an increasing 
tendeney to discriminate against odious debts. Among these are the 
debts arising out of transactions which helped or are presumed to have 
helped the defeated country in waging or preparing war against the suc- 
cessor state or its allies. Thus, the states are reluctant to recognize their 
predecessor’s war debts and to assume any responsibility for them. 

Although the definitions of these debts vary in the different jurisdic- 
tional and conventional acts, they may be classified as follows: (1) debts 
contracted before the war originating from deliveries which were di- 
rectly or indirectly employed for military purposes, or debts from loans 
the proceeds of which served such purposes; (2) debts contracted during 
the war. 

If the repudiation of such a debt concerns only the portion of a public 
debt attributable to a ceded area, the affected state remains responsible 
for the total amount of its debt, although its solvency may be affected by 
the territorial loss. But if the debtor state has ceased to exist as an in- 
dependent entity, as in the case of Germany after World War II, the re- 
jection of those debts by the successor state means that they are practically 
canceled. Therefore they cannot even be used to offset claims of the 
former debtor state or its nationals. 

The countries affected by this policy continue to protest against the 
rejection of their claims. The issue has not yet been decided by an inter- 
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national tribunal. A Swiss proposal to submit the question to the Inter- 
national Court of Justice was not accepted by the Allies in the course of 
the negotiations which resulted in the Washington Agreement of May 
25, 1946, on the delivery of German assets in Switzerland.t The West- 
ern Allies based their claim on an ordinance of the Military Government 
in Germany providing for the return to Germany of German property in 
the neutral countries. Switzerland tried to offset this Allied claim with 
its own claim against the German Reich derived from an advance of more 
than a billion Swiss franes which Switzerland had granted Germany in 
1940 and 1941 under the Swiss-German clearing-system. The final settle- 
ment was a political deal rather than an agreement based on legal terms. 
The Western Allies reduced their demands to 50% of the assets and left 
the other 50% to Switzerland. 

When the Soviet Union claimed the German assets in Finland trans- 
ferred to her by the Control Council for Germany, Finland tried to set 
up a similar claim. But in the course of the negotiations leading to the 
Soviet-Finnish agreement of February 3, 1947, the Soviet Union refused 
to recognize the German debt, because it had been contracted during the 
German war against Russia. 

State practice is not uniform regarding the treatment of debts of an 
annexed state or of ceded areas.? Thus, international law has not evolved 
strict rules which are sanctioned by custom or express recognition con- 
cerning the treatment of such debts. Many different rules have been ad- 


vanced by the writers. They have only one thing in common, that they 
are more or less expressly based on equity. Equity and the different 


1See Department of State Bulletin, Vol. 14 (1946), pp. 955, 1101, 1121. For refer- 
ences especially concerning the Swiss point of view in this matter, see M. Domke, The 
Control of Alien Property (1947), pp. 12, 279, 280. 

2Cf. Max Huber, Die Staatensukzession (1898), and Ernst H. Feilchenfeld, Public 
Debts and State Succession (1931), both of whom refer to state practice; Edwin 
M. Borchard, The Diplomatic Protection of Citizens Abroad (1918), p. 202; Arthur 
Berriedale Keith, The Theory of State Succession (1907), p. 58; T. J. Lawrence, The 
Principles of International Law (4th ed., 1911), § 497. 

3 The principle that the benefit shall not pass without the burden is based upon 
equity; it is stressed by the authors in different versions: Cf. Gilbert Gidel, Des effets 
des annexions sur les concessions (1904), p. 82; Paul Guggenheim, Beitrage zur 
voelkerrechtlichen Lehre vom Staatenwechsel (1925), p. 42; Oppenheim-MeNair-Lauter- 
pacht, International Law (6th ed., 1940), Vol. I, p. 127; Hans Kelsen, Das Problem der 
Souveraenitaet und die Theorie des Voelkerrechts (1920), p. 172 et seq.; Anzilotti, 
Corso di diritto internazionale (3rd ed., 1923), Vol. I, p. 288 et seq.; Halleck, Inter- 
national Law (4th ed., 1908), p. 529; Report of Transvaal Concession Commission 
(Parl. Papers South Africa, 1901, emd. 623); decision in West Rand Central Min- 
ing Co. v. King, [1905] 2 K. B. 391; Eduard Heilfron Kriegsschadenrecht, Vol. 
II (1918), p. 460; G. H. Hackworth, Digest of International Law (1940), Vol. I, p. 391 
et seqg.; Arrigo Cavaglieri, La dottrina della successione di Stato a Stato e il suo 
valore giuridico (1912), pp. 12-38; Schoenborn, Staatensukzessionen (1913), pp. 7-9; 
Carré de Mahlberg, Contribution a la théorie générale de l’Etat (1920), pp. 62-65; 
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doctrines based upon it may determine the attitude of states in future 
settlements or in their municipal legislation. But the principles thus 
developed are not believed to be rules of positive international law in the 
strict sense, able to replace conventions or agreements or to oblige the 
successor state to establish certain rules in international conventions or 
in municipal legislation.* Thus, the recognition of the predecessor’s 
public debts remains a merely political decision. Therefore it is only 
subject to the rules of international law inasmuch as the discretionary 
power of a state is limited by a fundamental principle of international 
law—international morality. Good faith ought to govern international 
relations, and from this standard of international morality certain duties 
may be derived.® If a conquering state were recklessly to repudiate all 
the liabilities of the country which it absorbed, such conduct would cer- 
tainly be disapproved by the public opinion of all civilized peoples and 


Orlando, Principii di diritto costituzionale (1920), p. 37; Pradier-Fodéré, Traité de 
droit international public Européen et Américain (1885), Vol. I, p. 279; Nicolas 
Politis, Les emprunts d’Etat en droit international (1894), p. 108; Lapradelle-Politis in 
Recueil des arbitrages internationauxz, Vol. II, p. 555 et seq.; Appleton, Des effets des 
annexions de territoire sur les dettes de l’Etat demembré ou annexé et sur celles des 
provinces, départements ... annexés (1894), p. 32; G. 8. Freund, Die Rechtsverhaeltnisse 
der oeffentlichen Anleihen (1907), p. 172 et seq.; Pierre Descamps, ‘‘La définition des 
droits acquis, sa portée générale et son application en matiére de succession d’Etat a 
Etat’’ in Revue générale de droit international public, XV, pp. 385-400 (1908); West- 
lake, International Law (2nd ed.), p. 74; Hannis Taylor, A Treatise on International 
Publie Law (1901), p. 201; Ludwig von Rogister, Zur Lehre von der Staatennachfolge 
(1903); Arnold Bennet Hall, Outlines of International Law (1915), p. 11 et seq.; 
Marques de Olivart, De los principios que regien la succession territorial en los cambios 
de soberania (1906), and the same in Tratado de derecho internacional publico (1903- 
1904), Vol. I, pp. 174, 177; Joseph Kohler, Grundlagen des Voelkerrechts (1918), p. 99; 
Gabba, Lo stato e il codice civile (1882), Vol. II, p. 364 et seq., p. 682. Also the anal- 
ogies to certain principles of the civil law constitute tendencies of equity in international 
law. Thus, some other writers regard state succession as something analogous to private 
succession under the law of inheritance. See Fritz von Martens, Das Internationale 
Recht der zivilisierten Nationen (German edition, 1883), Vol. I, p. 278; Bonfils- 
Fauchille, Manuel de droit international public (8th ed., 1914), Vol. I, p. 343 et seq. 
The maintenance of public debts is founded on the application of the principles of 
unjust enrichment by Cavaglieri, op. cit., pp. 134-145; Jéze, Le partage des dettes 
publiques au cas de démembrement du territoire (1921); Gilbert Gidel, op. cit.; Rivier, 
op. cit., Vol. I, p. 69; Appleton, op. cit., pp. 388-42; A. N. Sack, Les effets des trans- 
formations des Etats sur leurs dettes publiques (1927), Vol. I, p. 76 et seq. 

4Cf. Feilchenfeld, op. cit., § 283, p. 591; Lippert, Handbuch des Internationalen 
Finanzrechts (1928, 2nd ed.); Report of the Transvaal Concession Commission; Walter 
Schoenborn, Carré de Mahlberg, Orlando, Cavaglieri, Guggenheim, Kelsen, Bonfils- 
Fauchille, Politis, Anzilotti, Gidel, Oppenheim-McNair-Lauterpacht, see supra, note 3; 
Keith, loc. cit. 

®'See Decision No. II of the Permanent Court of Arbitration in the case of the 
Preferential Rights Claimed by the Blockading Powers from Venezuela (1904); Georg 
Schwarzenberger, International Law as Applied by International Courts and Tribunals 
(1945), Vol. I, p. 14. 
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would have to be considered as a violation of international law. But as 
the recognition of the predecessor’s public debts is only a question of in- 
ternational morality, the repudiation of certain so-called ‘‘odious’’ debts 
would have to be considered as conforming with international law and as 
justifiable, if the exclusion corresponds equally to certain moral principles 
which are confirmed by well-established traditions of international practice. 

Odious debts are such debts which for ethical, moral or political rea- 
sons are disapproved by the successor. If the refusal to recognize such 
debts is founded more on moral and sentimental arguments’ than on rules 
of international law, such arguments may be taken into full considera- 
tion, provided that the claim itself is founded on good faith and moral 
reasons only. Since the recognition of certain debts of an annexed state 
or a ceded area is a political decision, the successor state is free to decide 
in accordance with its own moral, ethical and political conceptions. 
ivery state at war defending its own existence and political convictions 
is justified in considering its own case as just, and in consequence the 
enemy’s action combatting him as an international wrong. The right to 
such an appreciation of its own political action is the supreme expres- 
sion of sovereignty. Therefore, debts contracted in order to prepare, to 
maintain or to increase the war effort of the annexed or diminished state 
in its war against the successor state may be disapproved and consid- 
ered as odious debts by the latter. 

As the recognition of a predecessor’s debt by the successor means that 
the burden of such a debt is imposed directly or indirectly on its own 
nationals, the successor state has often been reluctant to recognize debts 
which had been contracted in order to destroy it. 


THE TREATMENT OF WAR DEBTS IN STATE PRACTICE 


Before the 18th century the treatment of debts of annexed states or 
ceded areas rarely was mentioned in peace treaties or international con- 
ventions. A tendency to distinguish war debts appears for the first time in 
the Peace Treaty of Campo Formio of October 17, 1797, between France 
and the Emperor of the Holy German Empire. In contrast to other 
debts of the ceded areas, war debts were exempted from the allocation by 
Article 4 of the Treaty. In the same way, an exception of war debts was 
contained in the Franco-Prussian Peace Treaty of Tilsit of July 9, 1807. 
Article 24, applying to Saxony and Danzig as well as to Westphalia, pro- 
vided that, while debts contracted by the sovereign in his capacity as ruler 
of a certain area were recognized by the succeeding states, debts contracted 
during the war between France and Prussia were excluded. In the con- 


6 See Guggenheim, op. cit., p. 95; Feilchenfeld, op. cit., § 283, p. 591; Hall, loc. cit.; 
Oppenheim, loc. cit.; Westlake, loc. cit.; Anzilotti, loc. cit. 
7 Feilchenfeld, op. cit., § 349b, p. 719. 
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vention concerning the execution of this Treaty of April 11, 1811, signed 
by the King of Prussia and the King of Westphalia,* war debts were de- 
fined as all debts contracted after August 1, 1806 (Article 13). The only 
determining factor of a ‘‘war debt’’ is the date when it was incurred. 

Nevertheless, at this time the exception of war debts was not yet prac- 
ticed as a rule, for no mention of war debts was made in other peace 
treaties or conventions of this period by which important areas were 
ceeded. Thus, no exception of war debts was made either in the Peace 
Treaty of Lunéville of February 9, 1801, and of Pressburg, December 
26, 1805, both concluded between France and the Emperor of the Holy 
German Empire; or in the Peace Treaty of Vienna of October 14, 1809, 
between France and Austria or in the Peace Treaties of Paris, May 30, 
1814, between France and the Allies. In the treaty of May 18, 1815, 
between Prussia and the Kingdom of Saxony war debts are not specially 
mentioned, neither are they considered in the Peace Treaty of Kiel of 
January 14, 1814, between Denmark on the one side, and Great Britain, 
Russia and Sweden on the other, by which Denmark ceded Norway to 
Sweden. Also in the treaties between Spain and Bolivia and Costa 
Rica, both signed at Madrid on May 10, 1850 (Article 5 et seg.) no dis- 
tinction was made between the different kinds of debts. 

By the terms of Article 8 of the Treaty of Zurich of November 10, 
1859, the Sardinian Government ‘‘was to succeed to the rights and obli- 
gations resulting from contracts which had been regularly made by the 
Austrian administration for objects of public interest and which con- 
cerned especially the ceded areas.’’ Thus, here again a distinction be- 
tween certain debts is provided, with the use of the proceeds as the 
criterion. Nevertheless, in all decisions of Italian courts concerning Aus- 
trian debts a negative decision was in no case based on the fact that they 
were war debts.°® 

The same formulation as in Article 8 of the Treaty of Zurich was used 
in Article 5 of the Convention of Paris of 1860 (cession of Nice and Savoy 
to France), and in Article 8 of the Treaty of Vienna of 1866 between 
Sardinia and Austria. 

The exclusion of war debts by the successor is clearly stated in Article 
XVII of the Final Peace Treaty of Vienna of 1864 between Denmark 
on one side and Prussia and Austria on the other, which provided: 


The new Government of the Duchies (Sleswig-Holstein) succeeds 
to the rights and obligations contracted by the administration of His 
Majesty the King of Denmark which concern the ceded areas. It 
is to be understood that obligations resulting from contracts con- 
cluded by the Danish Government in connection with the war and 


8Cf. de Martens, Nouveau Recueil des Traités et Autres Actes Relatifs aur Rapports 
de Droit International, Vol. I, p. 365. 
® See the decisions of Italian tribunals cited by Feilchenfeld, op. cit., p. 215, note 117. 
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the federal execution are not comprised in the aforementioned pro- 
vision.’° 

The principle that responsibility for war debts can be repudiated by 
the successor state was also adopted by the Prussian and later German 
Government in municipal legislation, after the Duchies had been an- 
nexed by Prussia following the war between Prussia and Austria, by the 
Peace Treaty of Prague (1866). Prussia refused to pay war debts aris- 
ing from requisitions of the Danish Army in the Duchies, and for which 
compensation was due under the Danish requisition laws of May 9, 1806, 
and November 28, 1811.1: The question was finally settled in 1875 after 
the Franco-German war, when the inequity of such treatment appeared, 
because of the different way in which the claims of compensation for 
requisitions by the French Army in Alsace-Lorraine had been dealt with. 
But the indemnity of 4% million marks granted in 1875 was declared as 
a gracious act of the King only, without recognition of any legal responsi- 
bility.?? 

The problem of ‘‘odious’’ debts was fully discussed in relation to the 
Cuban debt in the course of the negotiations between the United States and 
Spain preceding the conclusion of the Peace Treaty of Paris. The American 
Delegation maintained that the Cuban loans contracted after 1890 were used 
for odious purposes so far as they were spent on foreign expeditions of 
Spain and the cost of repression of insurrections against Spanish rule." 
The repudiation of this debt was founded principally on moral arguments 
which were re-enforced by the affirmation that ‘‘the creditors knew that the 
revenues were pledged for the continuous effort to put down a people strug- 
gling for freedom, and that they took the obvious chances of their invest- 
ment on so precarious a security.’’ The Cuban loan was excluded from 
settlement in the Paris Peace Treaty of December 10, 1898. 

English opinion on the question of war debts and their settlement by 
the successor state was pointed out after the annexation of the South 
African Republic, when the British Government by a proclamation of 
June 6, 1900, refused to recognize the validity of certain war debts of 
the South African Republic.'® In order to define the British point of 
view the British Government appointed in August, 1900, a commission of 
which the Hon. A. Lyttleton was chairman. In the report of this com- 

10 Cf, Martens, Nouveau Recueil Général des Traités, Vol. XVII, 2, p. 474. 

11 Cf. Hans J. Cahn, Das Kriegsschadenrecht der Nationen (1947), Bk. 2, § 123 b, 

. 252, $139 ¢, p. 268 et seq. 

12 See Prussian law of April 9, 1875, Cahn, op. cit., Bk. 2, § 139 ¢, p. 269. 

13 Cf. arguments advanced during the negotiations at Paris, 55th Cong., 3rd Sess., 
Senate Doc. No. 62, pt. 2, p. 50; L. von Bahr, ‘‘Die kubanische Staatsschuld’’ in Die 
Nation, Vol. XVI (1899), pp. 425-427, who generally approves those arguments. 

14 See Parl. Papers, 1900, VI, Cd. 426, p. 9, and Martens, Nouveau Recueil Général 


des Traités (2nd series), Vol. XXXII, p. 145. 
15 Of. Cahn, Kriegsschadenrecht, Bk. 2, § 174, p. 313 et seq. 
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mission it is stated that an annexing state is justified in refusing to ree- 
ognize obligations incurred by the annexed state ‘‘for the immediate 
purposes of war against itself.’’?* The exception of war debts was also 
admitted by Lord Robert Cecil in his argument for the West Rand Cen- 
tral Gold Mining Company, where it was based only on ‘‘what was re- 
garded as a natural demand of justice’’ (equity).17 This opinion has 
been generally approved by British authors, such as by Arthur Berriedale 
Keith,!® Erle Richards,’® Colman Phillipson *° and Norman Bentwich.” 

In the Peace Treaties of Paris which ended World War I, the principle 
of the exclusion of odious and mainly war debts was generally applied 
by the Allied and Associated Powers, although its accordance with the 
rules of international law was contested by the Central Powers.** Hun- 
gary, for instance, argued that it would be against international law to 
distinguish debts according to their origin.** In their reply to this argu- 
ment the Allied and Associated Powers stated that they were unable to 
depart from the principle that it was impossible to impose the burden of 
a war debt on the states arising from the dismemberment of Hungarian 
territory, the debt being contracted to support a war of unjust aggres- 
sion against the Allied and Associated Powers with whom the states 
arising from the dismemberment of the Austrian-Hungarian Empire had 
ranged themselves.** 

In application of this principle, Article 254 of the Treaty of Versailles 
of June 28, 1919, provides: 


The Powers to which German territory is ceded shall, subject to the 
qualifications made in Article 255, undertake to pay: 


(1) A portion of the debt of the German Empire, as it stood on Au- 
gust 1, 1914, 

(2) A portion of the debt as it stood on August 1, 1914, of the Ger- 
man State to which the ceded territory belonged. 


16 Cf, Report of the Transvaal Concession Commission, Parl. Papers, 1901, XXXV, 
Cd. 623. 

17 Published in Zeitschrift fuer Voelkerrecht, Vol. I, p. 93 et seq. 

18 In his work, The Theory of State Succession with Special Reference to English and 
Colonial Law (1907). 

19 Cf. ‘*The Liabilities of a Conqueror’’ in The Law Magazine and Review, Vol. 
XXXVIII, p. 129. 

20 See Termination of War and Treaties of Peace (1916), p. 43. 

21 See The Law of Private Property in War (1907), p. 66. 

22 Cf. ‘‘Observations’’ on the Conditions of Peace of May 28, 1919, in Comments by 
the German Delegation on the Conditions of Peace, p. 47; and Expert Opinion of the 
German Financial Delegation, p. 6. 

23 See The Hungarian Peace Negotiations, published by the Hungarian Ministry of 
Foreign Affairs (1922), Vol. II, p. 321. 

*4Ibid., Part IX of the reply of the Allied and Associated Powers, in the Hungarian 
Peace Negotiations, Vol. II, p. 557. 
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In the same way the Treaty of Saint Germain of September 10, 1919 
(Article 203), and the Treaty of Trianon, April 4, 1920 (Article 186), do 
not distribute among the successor states debts contracted by Austria or 
Hungary after July 28, 1914. The Treaty of Neuilly of November 27, 1919, 
excepts the part of the Bulgarian public debt contracted after October 
11, 1915, ‘‘and the portion contracted between August 1, 1914, and Oc- 
tober 11, 1915, which was employed by Bulgaria in preparing the war of 
aggression’’ (Article 141, §§$ 1, 2). The same principle ruled the settle- 
ment in the Treaty of Lausanne of July 24, 1923. It did not charge the 
Balkan War cessionaries with portions of any loans contracted after 
October 17, 1912 (Article 50, par. 1). The rule was equally applied to 
the islands which Italy acquired under Article 15 of this treaty (Article 
00, par. 2). 

According to all these provisions a debt is considered to be a war debt by 
reason only of the fact that it has been incurred during the war. Thus, the 
date of incurrence constitutes irrefutable supposition, a praesumptio iuris 
et de ture of the odious character of such debt, and even the fact that the 
proceeds of the debt have been pledged for peaceful purposes cannot alter 
it. The question was dealt with by the Reparation Commission in con- 
nection with the Treaties of St. Germain and Trianon. It was held that 
the Teschen Chainbridge Loan, contracted in 1917, was to be treated as a 
war debt, although its proceeds had been spent on peaceful and productive 
purposes.*° Again the Commission decided that a Hungarian loan made 
prior to the inception of World War I, which had been converted and re- 
placed by the issue of a new loan during the war, was to be treated as a 
war loan.*® Indeed, in modern warfare no other decision seems possible, 
as all the resources of a belligerent country are used and fully exploited for 
the conduct of war. Under these conditions every loan in labor, kind or 
money delivered to belligerents increases their war effort by liberating 
other means for the immediate war purposes. 

Thus in all the peace treaties of the 20th century, by which larger areas 
have been ceded, the war debts have not been recognized by the cessionary. 
If Feilchenfeld *? holds that the exception of war debts has not been gen- 
erally admitted since World War I because the Central Powers did not 
approve of the arguments for such an exemption, he overlooks the fact that 
there was a difference between the political attitude of their delegations 
during the peace negotiations and the legal opinion prevailing in these 
countries as it has been expressed by their national courts and their mu- 
nicipal legislation. Thus, the highest German Court, the Reichsgericht, 
adopted in its decision of June 3, 1924,** and in that of 1926 published 


25 Cf. Reparation Commission, Annex 1510, p. 10. 
26 Cf. Reparation Commission, Annex 1510. 

27 Op. cit., § 390, p. 786. 

28 RG.Z., Vol. 108, p. 298. 
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in Vol. 113 of the Entscheidungen des Reichsgerichts in Zivilsachen (1926), 
p. 281, the theory that under general rules of international law a suc- 
cessor state is not liable for the debts which have been contracted during 
and in connection with the war against it. 

The municipal law which Germany imposed on the annexed countries in 
World War II shows that the political measures of the German Reich, when- 
ever it was able to impose its will, were also based on this legal opinion. 

Germany, by the order of October 24, 1940,”° not only repudiated all debts 
of the former Polish state, after having annexed part of it and confiscated 
all its property, but also refused to recognize in all the annexed and most 
of the oceupied territories liability for requisitions of the previous sovereign. 
For the annexed territories in the east the order concerning the application 
of the German War Damage Act in the incorporated areas of the east of 
January 28, 1942,°° excludes any indemnity for the requisitions of the 
former sovereigns. The same is true of the annexed territories in the west 
which formerly belonged to France, Belgium or Luxembourg, under the 
first order concerning the extension of the German War Damage Legisla- 
tion of April 18, 1941, and the third similar order of July 6, 1942,°? and 
in the annexed countries which formerly belonged to Yugoslavia (Unter- 
steiermark, Kaernten and Krain) under the fourth order concerning the 
extension of the German War Damage Legislation of November 26, 1942.°° 
Furthermore, liability for the debts of the occupied countries incurred by 
the requisitions for their national armies before the occupation was excluded 
in the Serbian order of July 16, 1941,°* and in the Norwegian law of 
August 21, 1941.%° 

The Peace Treaties of Paris of February 10, 1947, with the Axis satellites 
show the most recent development of state practice in dealing with war 
debts. The Italian Treaty, Annex X, subparagraph 5 (concerning the 
Free Territory of Trieste) and Annex XIV, subparagraph 6 (concerning 
the ceded former Italian colonies) reads: 


The Government of the Successor State [Free Territory] shall be ex- 
empt from the payment of the Italian public debt, but will assume the 
obligations of the Italian State towards holders who continue to reside 
in the ceded territory |Free Territory], or who, being juridical per- 
sons, retain their siége social or principal place of business there, in 
so far as these obligations correspond to that portion of this debt which 

29§1, subsee. 1, see Verordnungsblatt des General Gouverneurs in Polen. 

30§ 1, ‘‘Dritte Durchfuehrungsverordnung zur Kriegssachschaden-Verordnung in den 

eingegliederten Ostgebieten,’’ Reichsgesetzblatt, 1942, Part I, p. 46. 

$1 §5, subsection 4, Deutsches Reichsgesetzblatt, 1941, Part I, p. 215. 

82§ 5, RGBI., 1942, Part I, p. 446. 

33 [bid., p. 665. 

34 Article 1, Amtsblatt der Serbischen Ministerien, 1941, p. 941. 


35 § 24, subsection 2, Verordnungsblatt fuer die besetzten norwegischen Gebiete, 1941, 
Abt. II, p. 200. 
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has been issued prior to June 10, 1940, and is attributable to public 
works and civil administrative services of benefit to the said territory 
but not attributable directly or indirectly to military purposes. 

Full proof of the source of such holdings may be required from the 


holders. (Italics added.) 


By charging the holder with the proof of the facts determining the recog. 
nition of the public debt of the predecessor, the Allied and Associated 
Powers went even a step further than the prior practice in distinguishing 
between certain of the predecessor’s public debts. 

The signers of the treaties apparently presumed that the successor state 
is exempted from any liability for the predecessor’s public debt, unless 
it voluntarily agrees to assume the responsibility. Thus, failure to men- 
tion the debts in the Treaties with Hungary, Bulgaria, Rumania and Fin- 
land excludes the recognition of any public debt or portion of debt by the 
suecessor states. Here again war debts are affected, because the major 
territorial changes provided in these treaties consist in the retrocession of 
territories annexed by the defeated countries in the course of the war. 
But the exemption is founded also on the non-recognition of the interim 
governments created by forced or German-sponsored territorial changes. 


CoNCLUSION 


From all these precedents it becomes evident that the repudiation of war 
debts by the successor state has been well established and continuously ap- 
plied during the 20th century in state practice. As the Allied Powers which 
were parties to the last Paris Peace Treaties will form the majority of the 
nations who will draft the conditions of the German and Austrian peace 
treaties, it may be presumed that there the same rules will be applied. 
That implies that the Allied and Associated Powers will not recognize any 
liability for debts arising from transactions with the Nazi régime, in ac- 
cordance with the findings of the Nuremberg trials, for the reason that this 
régime had been preparing for war ever since it seized control of Germany. 
Similarly, Austria will not be held responsible for any debt of the Greater 
German Reich of which it formed a part after the Anschluss. This 
attitude of the victorious Powers may result in the total cancellation of 
the German and Austrian debt incurred after establishment of the Nazi 
régime in both countries, even though this régime had been recognized as 
the Government of Germany by all countries. 

Many writers still are opposed to such a rule; they hold that at least 
bona fide creditors should be protected, and they disapprove of a principle 
that a legally founded debt should depend on the issue of war between the 
debtor and a third nation.*® 


36 The exception of war debts is strongly opposed by Feilchenfeld, op. cit., § 349, 
p- 719; Lawrence, loc. cit.; Oppenheim, loc. cit.; Amos 8. Hershey, ‘‘The Succession of 
States’’ in this JourNaL, Vol. 5 (1911), p. 285; and Holtzendorff, Handbuch des 
Voelkerrechts (1887), Vol. II, p. 33 et seq. 
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Such a point of view is no longer justified. The unalterable attitude of 
at least one of the belligerent parties, the Allied and Associated Powers of 
World War I, suceeeded by the United Nations in World War II, who 
theoretically maintained and politically applied the exemption of war debts 


for a successor state, made evident the risk of credits granted to Germany 
preparing for or involved in war. Thus, the recognition of the debts by 
the successors after the debtor’s defeat would mean to increase its value 
by freeing it from a risk that was or had to be discounted. The non-reec- 
ognition of war debts also constitutes a warning to anyone who, by com- 


mercial transactions, would aid potential enemies to prepare war or wage 
war against the successor state. The rejection of those debts is therefore 
also a legal measure of self-defense. The actual practice in rejecting war 
debts of the predecessor is morally and politically justified and must 
therefore be considered as being in accordance with the rules of interna- 


tional law. 
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CAPTURED ENEMY PROPERTY: BOOTY OF WAR 
AND SEIZED ENEMY PROPERTY 


By GERALD Downey, JR.* 


Chief, International Law Branch, Judge Advocate General’s Office, 
Department of the Army 


In an address before the 1949 annual meeting of the American Society 
of International Law this writer remarked that the laws governing captured 
enemy property have never been codified or collected in one place and are 
very difficult to find and apply.t| The lack of a handy tool in the field of 
eaptured property has been noted at times by others, including Professor 
H. A. Smith, formerly a colonel with the British 21st Army Group, wh 


> 


observed that the ‘‘law of booty is almost unwritten’’? and Judge Manley 
O. Hudson, who wrote some years ago in an editorial in this JOURNAL that 
the ‘‘literature on captured property and war booty seemed inadequate.” 

In the fall of 1947 the now famous case of the captured Hungarian horses 
focused the attention of the Congress as well as that of the various inter- 
ested executive departments of this Government on the difficulties arising 
in the application of the legal principles governing captured property when 
faced with the political concept of restitution, and the various considera- 
tions inherent therein.* 


I—DEFINITIONS 


The first question to be determined is: What is captured enemy prope 


Generally speaking, any property which is useful in war or is taken 


seized on the ground of military necessity for the purpose of depriving 
enemy of its use or of turning it to the captor’s advantage is consider 


* Major, JAGC, U.S. Army. The views expressed herein are those of the author 
do not necessarily reflect the opinions of the Secretary of Defense, the Secretary of 
Army or of the Judge Advocate General of the Army. This article has been clear 
publication by the Office of the Secretary of Defense. 

1 Proceedings, 1949, p. 104. 

2 Col. H. A. Smith, ‘‘ Booty of War,’’ XXIII British Yearbook of Internation 


. Hudson, ‘‘A Soldier’s Property in War,’’ this JouRNAL, Vol. 26 


h Cong., 2d Sess., Report of a Subcommittee of the Committee 
Services, United States Senate, Questions of Ownership of Captured Horses 
ton, D. C.: Government Printing Office, 1948). 
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captured enemy property.® However, international law restricts the taking 
or seizing of enemy property to that property having the nature of personal 
as distinguished from real property. Enemy public property and enemy 
private property are the two classes of enemy personal property, 1.e., enemy 
chattels, susceptible of becoming captured enemy property.® 

Enemy public property is defined as chattels, the title to which is vested 
in a state or in any agency of such state. Enemy private property is de- 
fined as chattels, the title to which is vested in an individual, a private 
corporation or a public corporation not owned by the state or by an agency 
of the state. 

Each of the three words in the term ‘‘captured enemy property,’’ has a 
special significance of its own. John Bassett Moore has ably stated that 
‘‘The word ‘capture’ is in law a technical term, denoting the hostile seizure 
of persons, places and things... .’’7 The Supreme Court of the United 
States has defined the word ‘‘enemy’’ as meaning a ‘“‘State which is at war 
with another State.’’® The word ‘‘property’’ as herein used is restricted 
to personal property or chattels, and has been defined ‘‘in the strict legal 
sense as the aggregate of rights which are guaranteed and protected by law; 
more specifically . . . ownership, the unrestricted and exclusive right to 
a thing.’’® 

It would appear therefore that the term ‘‘captured enemy property’’ 
may be legally defined as ‘‘Chattels, the aggregate of unrestricted and 
exclusive rights in which has been acquired through hostile seizure on land, 
in conformity with the international law of war, by a belligerent state 
from an enemy state or from the inhabitants thereof.’’ 

Captured enemy property is a fairly modern term which has often been 
used synonymously with the older term ‘‘war booty,’’ recently discussed 
in this JouRNAL as follows: 


‘ 


‘War booty,’’ strictly defined, is limited to movable articles on the 
battlefield and in besieged towns. Private property which may be 
taken as booty is restricted to arms, munitions, pieces of equipment, 
horses, military papers, and the like. Public enemy property which 
may be seized as war booty is limited to movables on the battlefield, 
and these need not be for military operations or necessity.’° 


It will be readily understood, then, that the term ‘‘captured enemy 
property’’ defined above embraces much more than the term ‘‘war booty,”’ 


5See Oppenheim, International Law, Vol. II, §§ 133-145; Feilchenfeld, The Inter- 
national Economic Law of Belligerent Occupation, pp. 51-61, 93-107; Spaight, War 
Rights on Land, pp. 410-418. 

8 Ibid, 

‘John Bassett Moore, International Law and Some Current Illusions, p. 21. 

8 Swiss National Insurance Co. v. Miller, 267 U. S. 42 (1924). 

® Black’s Law Dictionary (3d ed.), p. 1447. 

10 Daniel H. Lew, ‘‘ Manchurian Booty and International Law,’’ this JourNAL, Vol. 
40 (1946), p. 584, at 586. 
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in that the former includes not only personal property captured on the 
field of battle, but also personal property seized or requisitioned by an 
army of occupation. 

The concept of war booty is as old as recorded history. It has developed 
over a period of many centuries from the ancient practice by which the 
individual soldier was considered to be entitled to take whatever he could 
find and carry away, to the modern rule under which only the state is 
entitled to seize property as war booty. The ancient writers, Belli, Grotius 
and Vattel, were in agreement that the taking of war booty by individual 
soldiers for their own use was within the legal rights of such soldiers." 
Recently and concurrently with the development of the theory of the in- 
violability of private property, the practice of warring nations has tended 
to restrict the taking of war booty by individual soldiers for their own 
use. Nearly all of the modern writers, particularly Calvo, Fiore, Davis, 
Hyde and Oppenheim, have condemned the ancient practice and have 
thrown the weight of their authority behind the idea that the taking of 
war booty is a right belonging only to a belligerent state.1? Heffter, how- 
ever, standing alone among the moderns, believes that international law 
permits individual soldiers to take war booty for their own use in excep- 
tional cases as a special reward for their efforts.'® 

Opposed to the concept of war booty is the concept of requisitions which, 
according to Oppenheim, is the outgrowth of the eternal principle that war 
must support war. Around the beginning of the eighteenth century the 
armies of civilized nations began to requisition from the inhabitants of 
the invaded country such property as was needed by the army in lieu of 
the former practice of appropriating all public or private property ob- 
tainable.** For centuries the generals of invading armies never gave any 
thought to paying for requisitioned property, but during the nineteenth 
century a practice of paying cash for requisitioned property grew up.” 
With the coming into force of the Hague Regulations it became a legal 
requirement that payments for requisitions must be made in eash, or if 
payment in cash is impossible, acknowledged by receipt.® 

11 Belli, De Re Militari et Bello Tractatus (Translation, Vol. II, Carnegie Endow- 
ment for International Peace, 1936), p. 106; Grotius, On the Law of War and Peace 
(Translation, Vol. III, Carnegie Endowment for International Peace, 1925), p. 672; 
Vattel, The Law of Nations (Translation, Vol. III, Carnegie Endowment for Inter- 
national Peace, 1916), p. 292. 

12Calvo, Le Droit International Théoretique et Pratique, Vol. IV, p. 240; Fiore, 
Nouveau Droit International Public, Vol. III, pp. 18381-1382; Davis, The Elements of 
International Law, p. 310; Hyde, International Law, Vol. III, pp. 806-809; Oppen- 
heim’s International Law (Lauterpacht, 6th ed.), Vol. II, p. 310. 

13 Heffter, Das Europdische Volkerrecht der Gegenwart (8th ed.), § 135. 

14 Oppenheim, op. cit., p. 316. 

15 Keller, Requisition und Kontribution, pp. 5-26. 

16 Art. 52, Regulations respecting the Laws and Customs of War on Land, annexed 
to Hague Convention IV of Oct. 18, 1907, 36 Stat. 2277; Department of State, Treaty 
Series, No. 539; 2 Malloy’s Treaties 2269. 
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II—Booty or War 


It has long been a basic principle of the international law of war that 
enemy public property captured on a battlefield becomes the property of 
the capturing Power." 

A recent example of the application of this principle is contained in the 
ease of one XY, who during the fighting in France in 1944 investigated a 
hastily evacuated enemy regimental headquarters and found therein a box 
of French franes. He kept the box of frances and later used them to buy 
U. S. money orders which he sent to his wife. X was tried and convicted 
by court martial for violation of Article of War 80.‘* In its holding the 
3oard of Review stated that Article of War 80 was in accordance with the 
principle of the international law of war that enemy public property cap- 
tured in war becomes the property of the government or Power by whose 
force it is taken, and does not become the property of the individual who 
takes it.’® 

A similar case involving currency, reported by Colonel H. A. Smith,”° 
concerned three Belgians who on September 3, 1944, were walking along 
a country road and found in an abandoned German truck two boxes of 
currency containing 269,940 Belgian and 309,165 French frances. This 
money, less a certain amount alleged to have been spent by or on their 
respective wives, was subsequently discovered by the Belgian police in 
the men’s homes. The men were tried and sentenced by the Belgian courts. 
In this case the physical identity of the currency which had been stolen was 


clearly established, so there was no difficulty in treating it as booty of war. 
The crime against Belgian law which had been committed consisted in the 
unlawful possession of Allied property. 

Another case involving currency arose from a claim submitted by an 
American soldier who was wounded in action against the Germans during 
the summer of 1944 and took cover in a shell hole where he found a wounded 
German officer. The German is reported to have said: ‘‘ Here’s something 


for you, there’s plenty more where I got that,’’ and to have given the 


soldier French currency in the value of $4,942.87. At the time that he 
was evacuated to a hospital, the soldier turned over the currency to an 
American finance officer. Later he submitted a claim for the amount of 
the money. His claim was denied on the grounds that the circumstances 


17 Oakes v. U. S. (1898), 174 U. S. 778, 786; Brown v. U. S. (1814), 8 Cranch 110; 
Oppenheim, op. cit., Vol. II, p. 307; Spaight, War Rights on Land, p. 198; Wheaton’s 
International Law (7th ed.), p. 307; Ware v. Hylton (1814), 3 Dall. 199, 226; Field 
Manual 27-10, par. 327; Davis, op. cit., p. 310; Hague Convention IV, 36 Stat. 2277; 
Geneva (Prisoners of War) Convention, 47 Stat. 202; Geneva (Red Cross) Convention, 
47 Stat. 2074. 

18 For text of Article of War 80, see below, p. 499. 

194 Bulletin of the Judge Advocate General of the Army (hereafter referred to as 
Bull. JAG) (1945) 338. 

20 Smith, loc. cit., p. 235. 


491 
e 
1 
l 


492 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of the gift indicated that the money did not belong to the German officer 
and that unexplained possession by soldiers in the field of unusually large 
sums of money would justify the conclusion that the money belonged to 
the enemy government. If so, upon capture it became the property, not of 
the individual captor, but of the nation in whose army he served.”! 

It is generally held that title to captured enemy public property suscep- 
tible of becoming war booty passes from the losing Power to the capturing 
Power immediately upon the effective seizure, that is, as soon as the prop- 
erty is placed under substantial guard and is in the ‘‘firm possession’’ of 
the captor, or at the latest, within 24 hours after the seizure,”? without the 
necessity of an adjudication by a court as is required in the ease of prizes 
captured at sea.** 

It is further generally held that when such a capture becomes perfect, 
t.e., when title to the property is vested, a subsequent sale is good even 
against the former owner. The principle is thus established that whatever 
divests the possession of the original owner and substitutes the military in 
his place is good capture.** 

An interesting and enlightening illustration of these principles is the 
ease of the captured Iranian pistol. During the war certain pistols of 
American manufacture were shipped to the Soviet Union under Lend- 
Lease authority. Among these pistols was No. 943481. The history of 
this pistol from the time of its arrival in Russia until the day it was cap- 
tured by the Iranian Army in operations against the Iranian rebels in 
Azerbaidjan is unknown. However, the facts are clear that this pistol 
was part of a caché of arms which was captured by the Iranian forces 
during the Iranian civil war. Later the Chief of Staff of the Iranian 
Army presented the pistol as a trophy of war to a United States Army 
officer serving as an observer with the Iranian forces. The question of 
title to the pistol was raised and it was held that legal title had been 
vested in the Iranian Government by reason of capture. Assuming that 
the Iranian Government authorized the gift to the United States observer, 
it would appear that title to Pistol No. 943481 was vested in the United 
States observer. However, the attention of the interested officer was 
called to the clause of the United States Constitution which provides that 
no person holding an office of trust under the United States, shall, without 
the consent of Congress, accept any present from a foreign state.*® 


214 Bull. JAG (1945) 390. 

22 Oakes v. U. S., supra; Porte v. U. S., Devereaus’ Reports (Ct. Cls., 1856), p. 109, 
§ 433; Wheaton’s International Law, p. 307; Halleck, International Law, p. 366; Law- 
rence, Principles of International Law (6th ed.), p. 430. 

23 Lamar v. Browne (1875), 92 U. S. 187, 195; Young v. U. S. (1877), 97 U.S. 39, 60; 
Wheaton, supra; Davis, supra, p. 211; 3 Phillimore, International Law, p. 213. 

24 Hannis Taylor, A Treatise on International Publie Law, p. 540. 

25 CSJAGA 1949/1355, March 2, 1949. Mss. opinion. 
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An examination of the origin of the rule of reduction to firm possession 
indicates that it was during the 16th century that the rule of ‘‘ possession 
for 24 hours’’ was first applied. Later the rule was established that in 
respect of movable property title went with the seizing and that the mere 
act of seizing determined the right of property therein, provided that no 
property was seized the very nature of which had placed it beyond cap- 
ture.”° 

C. H. Calvo, writing in 1896, stated the general proposition that: 


In order that the belligerent who comes into possession of movable 
property of the enemy may be able to acquire the serious and real 
title to these goods, it is absolutely necessary that he retain them in 
his power for more than 24 hours, the time generally considered as 
sufficient to place this booty in safety. 

Such is the theory, but grave difficulties present themselves when 
we examine the basis on which rest the rights which war confers con- 
cerning private property and the exact moment at which it can be 
admitted that there is a legitimate transfer of property.”’ 


In our day, Calvo stated, the transfer of title is considered as taking 
place instantaneously from the moment of capture and the principle of 
24 hours is no longer used except in maritime war.”® 

The Legal Adviser of the Office of Military Government for Germany 
(OMGUS), in an opinion dated August 5, 1947, considered the question 
of the applicability of the term ‘‘reduction to firm possession’’ to certain 
items of captured enemy property which had not been seized but were 
located in the area of operations. He stated that: 


. a belligerent does not acquire title to enemy public movable 
property until he has reduced it to firm possession. It appears that 
‘*firm possession’’ requires some manifestation of intention to seize 
and retain the property involved and some affirmative act or declara- 
tion of a possessory or custodial nature with respect to the property. 
The circumstances which will satisfy these two elements of firm pos- 
session will, of course, vary in each case. It is, however, our conclu- 
sion that the general occupation of an area by a belligerent is not 
of itself sufficient to satisfy either of the two elements of the doctrine 
of firm possession.*® 


An interesting case involving the necessity for reduction to firm pos- 
session arose in connection with certain Confederate cannon which were 
found during World War II lying on the bottom of a certain river in 
Arkansas where they had been placed by the Confederate forces during 
the Civil War. It was held in 1947 that such cannon ‘‘became the prop- 
erty of the United States when the area where the cannon was located 


26 Calvo, op. cit., Vol. IV, § 2210, translation supplied. 
27 Ibid., § 2208. 

28 Ibid., § 2210. 

29 TX Selected Opinions, OMGUS, 57, 60. 


> 


494 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


was captured by the Federal forces and continued to remain the property 
of the United States to this time.’’ *° 

It is necessary to note that these two cases are not in agreement as to 
what is needed in order to achieve reduction to firm possession. In the 
Confederate cannon case it was held that mere seizure and occupation of the 
territory by the Federal forces was sufficient to reduce the property to 
firm possession and thus to transfer title to the United States Govern- 
ment. In the OMGUS case, on the other hand, it was held that some indi- 
cation of an intention to seize and reduce to firm possession must be 
shown in order to transfer title. It is the opinion of this writer that the 
OMGUS view is preferable and that some manifestation of intention is 
necessary. It would furthermore appear that the case of the Confeder- 
ate cannon could have been decided on much stronger ground, such as 
that of abandoned property, rather than on the ground of captured 
enemy property. 

There are several classes of property exempted from the rule that cap- 
tured enemy public property becomes the property of the captor state.*! 
The Geneva (Sick and Wounded) Convention of 1929 *%* provides that 
the matériel and means of transportation of mobile sanitary formations 
are not generally subject to seizure, but that in case of urgent necessity, 
after the wounded and sick have been provided for, such material and 
transportation may be requisitioned. The same convention provides that 
aircraft used as sanitary transportation, provided it meets the other re- 
quirements of the convention, is not generally subject to seizure. The 
Hague Regulations ** provide that works of art and science and historical 
monuments may not be seized, and the Geneva (Prisoners of War) Conven- 
tion of 1929 ** provides that all effects and objects of personal use, except 
arms, horses, military equipment and military papers, shall remain in the 
possession of prisoners of war, as well as metal helmets and gas masks. 

It is now generally recognized that private enemy property is immune 
from capture on the battlefield.** There are, however, several exceptions 
to this rule. Military papers, arms, horses and the like can be seized as 


306 Bull. JAG (1947) 238-239. 

31 See Field Manual 27-10, pars. 188-190. 

82 See Arts. 14-18. Arts. 33-37 of the Geneva (Sick and Wounded) Convention of 
August 12, 1949, have similar provisions pertaining to mobile and fixed sanitary installa- 
tions as well as aircraft used as hospital transports. 

33 See Art. 56. In respect of the present immunity from capture of works of art 
and science and historical monuments, it is interesting to note that Richard R. Baxter 
in General Orders 100, The Code and its Origin (still in MSS), has pointed out that 
Francis Lieber was of the belief that works of art and science should be seized ‘‘for 
the sake of chastisement.’’? Fortunately such views did not prevail. 

34See Art. 6. Art. 18 of the Geneva (Prisoners of War) Convention of August 12, 
1949, contains similar provisions. None of the Geneva Conventions of 1949 have been 
ratified by the United States. 

35 See note 5 above and sources cited therein. 
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war booty whether they can be used for military operations or not, and 
the mere fact that enemy private property has been found on a battlefield 
entitles a belligerent to seize it Thus, in two cases involving the diaries 
of former high-ranking German officers, it was held in one case that if the 
diary was so related to the official duties of the writer that it might be 
considered as properly a part of the official papers pertaining to the Ger- 
man war effort, it may properly be considered to be ‘‘military papers,’’ 
but in the second ease it was held that if a similar diary reflected merely 
the personal observation of the writer, it would not constitute ‘‘military 
papers’’ and therefore must be considered as private property protected 
by the Convention.** 

It has been held in a recent case involving private property that if 
enemy private property was unlawfully taken by an individual member 
of the occupying forces from the original enemy owner or possessor, such 
misappropriation or taking would constitute a compensable claim, pro- 
vided the seizure did not occur as an act of any of the armed forces en- 
gaged in combat, and further provided that the claim were asserted within 
four months or sufficient cause for delay in presenting the claim were 
shown.** 

The general rule, as expressed in Field Manual 27-10, Rules of Land 
Warfare, is that private property cannot be confiscated.** Here too, 
however, there is an exception which provides that private property can 
be seized only by way of military necessity for the support of the army.*® 

The rule concerning property of unknown ownership is that if the 
ownership of property is unknown, or if, as frequently happens, there is 
any doubt as to whether it is public or private, it should be treated as 
publie property until such time as the ownership is definitely settled.*° 
Thus, in a case involving French currency of unknown origin captured 
by an American soldier, it was held that as it was possible that the money 
had been taken from the French Government, and because the ownership 
of the money was not known with certainty, it should be treated as public 
property in accordance with paragraph 322 of Field Manual 27-10. 
Therefore, in the absence of further proof of the origin and ownership of 
the money, the soldier concerned had no valid legal claim thereto.* 

Joint captors are those who have assisted the actual captors to make the 
capture. In order that title to the captured property may vest in each 
of the joint captors it is necessary that there be a union of both forces 
and that both forces be under the command of the same officer at the 


86 CSJAGA 1949/2472, March 25, 1949. Mss. opinion. 
37 X Selected Opinions, OMGUS, 50. 

38 Field Manual 27-10, par. 326. 

89 Tbid., par. 330. 

40 Ibid., par. 322. 

414 Bull. JAG (1945) 390. 
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time of the capture. Community enterprise does not constitute a suffi- 
cient bond of association to justify joint sharing.*? Therefore it is the 
opinion of this writer that German property captured by the United 
States Fifth Army in Italy would not be considered as a joint capture 
even though the British and United States forces were fighting in Italy 
under a supreme commander. However, German property captured by a 
United States infantry regiment, aided in such capture by a British infan- 
try brigade on the right flank, both units being part of a task force under 
the command of a United States officer, should be considered a joint capture 
and title to such captured property should be considered as equally vested 
in the United States and United Kingdom as joint captors. 


III—SEIzED OR REQUISITIONED ENEMY PROPERTY 


The laws governing enemy property seized or requisitioned by an army 
of occupation are more complete than those concerning property captured 
on the battlefield. The rules governing the seizing or requisitioning of 
such property are well fixed: 

It has long been a general principle of the law of war that enemy public 
property may be seized by an army of occupation.* In addition, Article 
53 of the Hague Regulations ** provides that: 


An army of occupation can only take possession of cash, funds, and 
realizable securities which are strictly the property of the State, 
depots of arms, means of transport, stores and supplies, and, gener- 
ally, all movable property belonging to the State which may be used 
for military operations. 

All appliances, whether on land, at sea, or in the air, adapted for 
the transmission of news, or for the transport of persons or things, 
exclusive of cases governed by naval law, depots of arms, and, gen- 
erally, all kinds of ammunition of war, may be seized even if they 
belong to private individuals, but must be restored and compensa- 
tion fixed when peace is made. 


Paragraph 332 of Field Manual 27-10, Rules of Land Warfare, in dis- 
cussing what items are included in the second paragraph of Article 53, 
states: 


The foregoing rule includes everything susceptible of direct mili- 
tary use, such as cables, telephone and telegraph plants, horses and 
other draft and riding animals, motors, bicycles, motorcycles, carts, 
wagons, carriages, railways, railway plants, tramways, ships in port, 
all manner of craft in canals and rivers, balloons, airships, airplanes, 
depots of arms, whether military or sporting, and in general all kinds 
of war material. 


42 Wheaton, op. cit., pp. 313-314; Risley, Law of War, pp. 141-142. 
43 See authorities cited in notes 17, 22, 23, supra. 
4436 Stat. 2277. 
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Thus it has been recently held that horses, raised by the German Army 
and seized by the United States Army on a German Army breeding farm, 
became the property of the United States; *° that a German commercial 
cable owned by a private corporation and seized by the United States 
forces, need not be restored to its private owners prior to the making of a 
treaty of peace, at which time the question of compensation therefor would 
also be determined; ** and that certain wine vats originally owned by 
the French Government and used in the supply of the French Army, 
which were seized by the occupying German forces under Article 53 of 
the Hague Regulations and sold to defendant, had become the property of 
the German Reich and, through sale, the property of the defendant.* 

It is a generally recognized principle of the international law of war that 
enemy private property may not be seized unless it is susceptible of direct 
military use, but that it may be requisitioned.*® In addition to the general 
rule, Articles 46 and 47 of the Hague Regulations enacted that private 
property cannot be confiscated and that pillage is formally forbidden. 
Article 52 of the Hague Regulations provides that requisitions in kind and 
services shall not be demanded from municipalities or inhabitants except 
for the ‘‘needs of the Army of oeccupation’’ and that such requisitioning 
shall be in proportion to the resources of the country. They shall only be 
demanded on the authority of the commander in the locality occupied. 
Contributions in kind shall be paid for as far as possible in cash. If not, 
a receipt shall be given and the payment of the amount due shall be made 
as soon as possible.*® 

Field Manual 27-10, Rules of Land Warfare, states that under Article 
52, practically everything necessary for the maintenance of the Army may 
be requisitioned, e.g., fuel, food, forage, clothing, tobacco, printing presses, 
type, leather, cloth, ete. It also authorizes the billeting of troops for quar- 
ters and subsistence. 

Oppenheim wrote in a similar view that: ‘‘ Requisition is the name for 
the demand for the supply of all kinds of articles necessary for an army, 
such as provisions for men and horses, clothing, or means of transport. 

..’; and that ‘‘all requisitions must be paid for in cash, and if this is 
impossible they must be acknowledged by receipt, and the payment of the 
amount must be made as soon as possible.’’ °° 

Field Manual 27-10 states the rules concerning requisitions to be applied 
by United States forces. It provides that requisitions must be made under 


45 JAGA 1947/4808, May 23, 1947. Mss. opinion. 

46 JAGR 1946/3392, Aug. 30, 1946. Mss. opinion. 

‘7 Etat Francais c. Etablissements Monmousseau, Cour d’Appel d’Orléans, this 
JouRNAL, Vol. 43 (1949), p. 819. 

#8 See authorities cited in note 5, supra. 

49 36 Stat. 2277, Department of State, Treaty Series, No. 539. 

502 Oppenheim 317-318. 
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the authority of the commander in the locality. It fixes no prescribed 
method of requisitioning but states that, if practicable, requisitions should 
be accomplished through the local authorities by systematic collection in 
bulk. If, for any reason, local authorities fail to make the required collec- 
tions, they may be made by military detachments. Explaining the mean- 
ing of the expression ‘‘needs of the army’’ it states that such expression was 
adopted rather than ‘‘necessities of the war’’ as being more favorable to 
the inhabitants, but that the commander is not thereby limited to the abso- 
lute needs of the troops actually present. The prices of articles requi- 
sitioned will be fixed by agreement if possible, otherwise by military 
authority. It provides that cash will be paid, if possible, and receipts will 
be taken up as soon as possible. If cash is paid, coercion will seldom be 
necessary. The coercive measures adopted will be limited to the amount 
and kind necessary to secure the articles requisitioned.** 

In the ease of Karmatzucas v. Germany, the Germano-Greek Mixed 
Arbitral Tribunal held that only those requisitions were lawful that com- 
plied with the provisions of Article 52 of the Hague Regulations, namely, 
that payment of the amount due should be made as soon as possible after 
the requisition. As nearly nine years had elapsed since the requisition 
was made and as full payment therefor had not been made, such requisition 
was contrary to international law and afforded a good ground for the 
recognition of the competence of the Tribunal and for an award of compen- 
sation.®” 

There appears to be considerable doubt about the reasoning of the 
Tribunal concerning the invalidity of the requisition in the Karmatzucas 
pronouncement. As Sir Arnold McNair and H. Lauterpacht, the editors 
of the Annual Digest of Public International Law Cases, have stated, ‘‘it is 
difficult to see how subsequent failure to pay rendered the requisition un- 
lawful ab initio. It would have sufficed to hold that the subsequent 
failure to pay was illegal.’’ °* 

Oppenheim remarked that ‘‘There is little room for doubt that acts of 
deprivation of property in disregard of international law are incapable of 
creating or transferring title.’’*°* The Belgian Court of Cassation held 
that a requisition unaccompanied by a receipt or payment was no more 
capable of transferring property than theft,°® and this view was also that of 
the Hungarian Supreme Court.*® It would follow, therefore, that acts 
of deprivation of property, 1.e., requisitions, properly made and for which 
receipts have been issued or payment made, are valid and transfer title to 
the requisitioner upon issuance of such receipt. This view was upheld by 


51 Field Manual 27-10, pars. 337, 338, 339, 340. 

52 Annual Digest of Public International Law Cases, 1925-1926, Case No. 365. 
53 Ibid., p. 479. 542 Oppenheim, note, p. 319. 

55 Laurent v. Le Jeune, Annual Digest, 1919-1922, Case No. 343. 

56 [bid., p. 482. 
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the Anglo-German Mixed Arbitral Tribunal which declared that although 
some coffee requisitioned in Belgium was, contrary to the provisions of 
Article 52, sent to Germany for the use of the army there, the requisition 
was not void in international law and that it therefore deprived the plain- 
tiffs of their property there and then.*’ 

An illustrative recent case involving the application of the above rules 
arose as a result of a claim by B, a national and resident of Strasbourg, 
France, for restitution of a motor vehicle in the possession of one C, a 
United States national employed by the Army in Germany. The record 
indicated that B’s motor vehicle had been requisitioned by the German 
Army from B in January, 1944. The notice of requisition stated that 
the owner would receive payment for the vehicle upon presentation of the 
receipt which would be given for the property. The vehicle was turned 
over to the German military authorities, as directed, in June, 1944. B 
was given a receipt therefor by the proper German Army authorities but 
did not attempt to secure payment from the German Army, although he 
had ample time (five months) in which to do so before the German forces 
were driven out of Strasbourg. In April, 1945, the vehicle was captured 
by the United States forces in a German Army motor pool at Stuttgart, 
Germany. It was later transferred on a quantitative receipt as captured 
enemy property to the German traffic authorities, from whom C claimed 
to have derived his title thereto. It was held that title to the motor ve- 
hicle was vested in C and B’s claim for restitution thereof should be denied. 
Title to the vehicle passed from B to the Government of Germany upon re- 
quisition and issuance of the receipt, although B, who had sufficient time to 
do so, did not present the receipt for payment. Upon capture by the United 
States forces title to the vehicle passed from the Government of Germany 
to the Government of the United States. The transfer of the vehicle by 
the United States Army to the German traffic authorities passed title to 
them. Thereafter, through valid sales effected under the pertinent pro- 
visions of the German Civil Code, title passed to C.°° 


IV—DIsposITION OF CAPTURED ENEMY PROPERTY 


The ultimate disposition of captured enemy property is not a question 
for international but for domestic law. The United States Constitution 
provides that the Congress shall make rules concerning captures on land 
and water.*® Under this authority the Congress enacted Articles of War 
79 and 80 *° which provide in pertinent part: 


All publie property taken from the enemy is the property of the 
United States and shall be secured for the service of the United 
States. ... 


57 Tesdorpf v. German State, Annual Digest, 1923-1924, Case No. 340. 
588 Bull. JAG (1949) 109. 59 Article I, sec. 8, cl. 11. 
60 Public Law 759, 80th Cong.; 10 U.S.C. 1551. 
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Any person subject to military law who buys, sells, trades, or in 
any way deals in or disposes of captured or abandoned property, 
whereby he shall receive or expect any profit, benefit, or advantage to 
himself or to any other person directly or indirectly connected with 
himself, or who fails whenever such property comes into his posses- 
sion or custody or within his control to give notice thereof to the 
proper authority and to turn over such property to the proper au- 
thority without delay, shall, on conviction thereof, be punished by 
fine or imprisonment, or by such other punishment as a court-mar- 
tial, military commission, or other military tribunal may adjudge, or 
by any or all of said penalties. 


The English rule is that ‘‘all booty captured from a hostile nation, 
whether on sea or land, belongs to the Crown. . . .”’*! Whenever booty is 
still admissible and therefore taken, it becomes the property of the state 
and not of the individual who captures it. The former practice by which 
booty was sold and the proceeds divided amongst the captors has van- 
ished.*? 

Thus in an older case the Judge Advocate General held that the captor 
government, after capture, had ‘‘as full and complete title to captured 
property as to any of its property otherwise acquired. .. .’’® 

In a recent case where a Division Memorial Commission requested that 
certain enemy property captured by the Division be transferred to the 
Commission for permanent display in a museum to be built upon the 
termination of the war, it was held that there was no existing authority 
under which the War Department could comply with the request, as 
property captured from the enemy became the property of the United 
States and could only be disposed of in accordance with Congressional 
direction. It was further held that the Act of June 7, 1924,** which au- 
thorized and directed the Secretary of War to apportion and distribute 
pro rata ‘‘among the several States and Territories and possessions of 
the United States and the District of Columbia’’ certain war trophies 
captured from the armed forces of Germany, was applicable only to 
property captured during the period of the first World War, April 7, 
1917, to November 11, 1918, and furnished no authority for the distribu- 
tion of property captured in World War II.* 

By virtue of the authority of the war powers of the President and in 
order to improve the morale of United States forces in theaters of opera- 
tions, the War Department published Circular 353 on August 31, 1944, 
which authorized: 


. . . the retention of war trophies by military personnel and mer- 
chant seamen and other civilians serving with the United States 


616 Halsbury’s Laws of England (2d ed.), p. 528. 

62 War Office, Manual of Military Law, 1929, p. 333. 

63 Digest of Opinions of the Judge Advocate General, 1912, p. 1060. 
6443 Stat. 597. 653 Bull. JAG (1944) 381. 
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Army overseas ... under the conditions set forth in the following 
instructions. Retention by individuals of captured equipment as 
war trophies in accordance with the instructions contained herein is 
considered to be for the service of the United States and not in viola- 
tion of the 79th Article of War. 

2. War trophies will be taken only in a manner strictly consistent 
with the following principles of international law: 

a. Article 6 of the Geneva (Prisoners of War) Convention of 1929 
(par. 79, FM 27-10; Ch. 6, TM 27-251 (p. 69)) provides: 

All effects and objects of personal use—except arms, horses, mili- 
tary equipment, and military papers—shall remain in the possession 
of prisoners of war, as well as metal helmets and gas masks. 

Money in the possession of prisoners may not be taken away from 
them except by order of an officer and after the amount is determined. 
A receipt shall be given. Money thus taken away shall be entered 
to the account of each prisoner. 

Identification documents, insignia of rank, decorations, and ob- 
jects of value may not be taken from prisoners. 

b. Metal helmets and gas masks may be taken from prisoners by 
the proper authorities when prisoners have reached a place where 
they are no longer needed for protection. 

c. Article 3 of the Geneva (Red Cross) Convention of 1929 (par. 
176, FM 27-10; Ch. 7, TM 27-251 (p. 131)) provides: 

After every engagement, the belligerent who remains in possession 
of the field of battle shall take measures to search for the wounded 
and the dead and to protect them from robbery and ill treatment. 

d. The taking of decorations, insignia of rank, or objects of value 
either from prisoners of war or from the wounded or dead (other- 
wise than officially for examination and safe keeping) is a violation 
of international law. There is nothing unlawful, however, in a 
soldier of our Army picking up and retaining small objects found 
on the battlefield, or buying articles from prisoners of war, of the 
sort, which, under the articles quoted, it is unlawful for him to take 
from a prisoner, the wounded, or the dead. In view of the practical 
difficulty of determining in a particular case whether an object has 
been acquired from a prisoner by coercion or otherwise obtained in 
a manner contrary to international law, commanding officers will 
take appropriate measures to prevent violation or evasion of either 
the letter or spirit of the conventions. Under no circumstances may 
war trophies include any item which in itself is evidence of disre- 
spectful treatment of enemy dead. 

3. a. With the exceptions noted in } below, military personnel re- 
turning to the United States from theaters of operations may be per- 
mitted to bring back small items of enemy equipment which have 
not been obtained in violation of the articles of the Geneva Conven- 
tion as quoted in paragraph 2. 

b. The following items are prohibited: 

(1) Nameplates. (These will not be removed from captured 
equipment except by authorized military personnel.) 
(2) Items which contain any explosives. 
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Items of which the value as trophies, as determined by the 
theater commander, is outweighed by their usefulness in the 
service or for research or training purposes in the theaters 
of operations or elsewhere, or by their value as critical serap 
material. 


In connection with the above-authorized retention of captured enemy 
property as war trophies it is sufficient to point out that such retention 
was authorized under the pertinent provisions of domestic law, not in- 
ternational law, and that such authorization was in no way a reversion 
to the older practice approved by Heffter ®* which looked upon the taking 
of booty as a right of the individual soldier under international law. 

In any attempt to solve the many knotty problems relating to the dis- 
position of captured enemy property, the London Declaration of 1943 
cannot be overlooked, for it added substantial difficulties to legal solutions 
by bringing into the picture the political concept of restitution. By the 
London Declaration the United States and certain others of the United 
Nations issued 


. . . formal warning to all concerned, and in particular to per- 
sons in neutral countries, that they intend to do their utmost to defeat 
the methods of dispossession practiced by the governments with 
which they are at war against the countries and peoples who have 
been so wantonly assaulted and despoiled. 

Accordingly the governments making this declaration and the 
French National Committee reserve all their rights to declare in- 
valid any transfers of, or dealings with, property, rights and inter- 
ests of any description whatsoever which are, or have been, situated 
in the territories which have come under the occupation or control, 
direct or indirect, of the governments with which they are at war or 
which belong or have belonged, to persons, including juridical per- 
sons, resident in such territories. This warning applies whether 
such transfers or dealings have taken the form of open looting or 
plunder, or of transactions apparently legal in form, even when they 
purport to be voluntarily effected.®’ 


The concept of restitution as contained in the Declaration of London 
would appear to imply that the capture, seizure or requisition of property 
by an invading army is illegal, that after the fact of such capture, sei- 
zure or requisition, title to such property remains vested in the original 
owner, and that the laws of war by which title to such property is trans- 
ferred by capture, seizure or requisition are inoperative. While the lan- 
guage of the Declaration would appear to render it easy to make such 
an inference and while such inferences were made by nations whose 
property was seized, it is obvious that such inferences had no basis in law. 
Certainly it would not be maintained on any legal ground that the Decla- 
ration of London invalidated or rendered inoperative the unwritten rules 


66 See note 13, supra. 
67 Department of State Bulletin, Vol. 8, No. 184 (January 2, 1943), p. 21. 
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of the international law of war or the written rules contained in the 
Hague and Geneva Conventions. 

Based upon the Declaration of London, claims against the United 
States for the restitution of items of military equipment were made by 
several foreign governments, including Hungary, Poland, Yugoslavia, 
Belgium and Norway. Each of these governments assumed that what- 
ever property was seized by the German armed forces was to be consid- 
ered as ‘‘looted’’ under the terms of the Declaration of London. As 
much of this equipment was later captured or seized by the United States, 
it was necessary, in attempting to determine the United States’ interest 
in such equipment, to investigate as fully as possible the facts surround- 
ing the German acquisition of such equipment, and to distinguish be- 
tween property which could be legally captured or seized or requisitioned 
under the Hague Regulations by the German armed forces, and property 
which appeared in fact to have been ‘‘looted.’’ As stated above, prop- 
erty captured on the battlefield or legally seized and requisitioned by an 
army of occupation became the property of the captor government. 
Under appropriate restitution directives property which was illegally seized 
was considered as ‘‘loot’’ and, if recovered, was restitutable. 

Great difficulties, however, arose in the application of these apparently 
simple principles. In cases wherein it was found that Germany acquired 
such property as a result of capture on the battlefield or through seizure 
or requisition under the general rules of international law, applicable 
as well to Germany and its allies as to the United States and its allies, 
the determination was made that Germany’s title thereto was valid. 
Under the ordinary rules governing captured property, supra, it is 
usually not necessary for the capturing Power to go behind the fact of 
seizure or capture by its own forces in order to determine the validity 
of its own title. However, in these and similar cases, because of the 
Declaration of London, it was necessary to establish that such captured 
enemy property had not been ‘‘looted’’ by the German forces. 

The case of the captured Hungarian horses is a fair illustration of the 
difficulties encountered. Certain Hungarian horses, belonging to private 
and public owners, were taken from Hungary by the retreating German 
Army early in 1945. Later they were captured in combat by the United 
States Army on German army farms and were reduced to firm possession. 
The best of them were brought to the United States for use at the United 
States Army breeding farms. In 1947 the Hungarian Government re- 
quested their return under the provisions of the Declaration of London. 
The United States Army, believing the horses to be captured enemy 
property, desired to retain them, while the Department of State, anxious 
to prove the international good faith of the United States, desired to 
return the horses to Hungary. After extended hearings before a sub- 
committee of the Armed Services Committee of the United States Senate, 


he 
he 
ap 
ny 
on 
in- 
ion 
ng 
lis- 
143 
he 
ed 
er- 
at 
ith 
ive 
he 
in- 
er- 
ed 
“ol, 
or 
er- 
1er 
or 
ley 
lon 
rty 
el- 
nal 
ns- 
ich 
se 
W. 
la- 
les 


504 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


where all the relevant facts were brought to light, it was finally decided 
by the Departments of State and Army that the horses were captured 
enemy property, title to which was vested in the United States, and that 
such horses could not be sent to Hungary, or otherwise disposed of, with- 
out the specific authorization of an Act of Congress. 

In conclusion, it is hoped that the material here presented will con- 
tribute to an understanding of the legal principles and problems inherent 
in the expression ‘‘captured enemy property.’’ Colonel H. A. Smith 
stated that it would be for the jurists of tomorrow to determine how sue- 
cessfully we of today have solved in our small part such problems as have 
been presented for decision.®® If this writer, by setting forth the gen- 
eral principles which have been illustrated by recently decided cases, has 
rendered this subject more understandable and the sources more available, 
he will have achieved his purpose and will have given the jurists of to- 
morrow some material upon which their judgment concerning the success 
of our efforts can be based. 


68 See note 2, supra. 


SOME PRINCIPAL ASPECTS OF BRITISH EFFORTS TO 
CRUSH THE AFRICAN SLAVE TRADE, 1807-1929 


By Howarp Hazen WILSON 


Lecturer in History, American University 


One function of the British Foreign Office has been to promote the uni- 
versal abolition of slavery, the slave trade, and analogous forms of in- 
voluntary servitude.t It has been said that ‘‘International co-operation 
for the suppression of the African slave trade was one of the most signifi- 
cant developments of the nineteenth century.’’? If this is so, it should 
not be a superfluous task to consider the legal aspects of the principal 
methods which the prime mover, Great Britain,? employed to achieve 
this effect. The literature of international law contains excellent ma- 
terial on certain features of the problem, but little material on the most 
productive and decisive phases of the policy. The object of this article 
is to show what those phases were, without dealing with their political 
side * any more than seems absolutely necessary for clarity. 


I. THe PoLicy AND THE PROBLEM, 1807-1839 


In the year 1839 the Government of Great Britain had bilateral con- 
ventions in force with nearly all the leading maritime states of the Chris- 
tian world, extending reciprocal ‘‘rights’’ of search and seizure on the 
high sea, applicable to vessels suspected on reasonable grounds of being 
engaged in the African slave trade.’ This was a business of moving 


1Sir John Harris, A Century of Emancipation (London, 1933), passim; Ellery C. 
Stowell, Intervention in International Law (Washington, 1922), passim. 

2Manley O. Hudson (ed.), ‘‘Suppression of the African Slave Trade,’’ Cases and 
Other Materials on International Law (2d ed., 1936), p. 663. 

3 Ibid, 

4The policy is studied as a whole in Howard Hazen Wilson, ‘‘ Devices Employed by 
Great Britain to Suppress the African Slave Trade’’ (unpublished Ph.D. dissertation, 
University of Chicago, 1941). 

5 Listed in Hertslet’s Commercial Treaties [hereafter cited as HCT] (London, 1827- 
1925), Vol. XXII, pp. 1024-1062. Under some treaties vessels were tried by mixed 
courts, but under other treaties by courts of their own states (ibid.). 

In early English and American decisions it had been assumed that the African slave 
trade, being repugnant to general principles of justice, so far offended against the 
universal law of society as to warrant the condemnation of all slavers found on the high 
sea, to whomsoever belonging, in all cases where such commerce was not permitted by 
the state of the prize (The Amedie (1810), 1 Acton’s Admiralty Reports 240; The 
Fortuna (1811), 1 Dodson’s Admiralty Reports 81; The Diana (1813), 1 Dodson’s Ad- 
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human chattels from a land where prisoners of war were slaves,® to a land 
where slaves were res... She also had many agreements with native gov- 
ernments in the Middle East, permitting a somewhat wider scope of ac- 
tivity against that commerce.® 

The process of treaty negotiation, which perhaps began in a tentative way 
as early as 1788,° had required the most strenuous exertion of England’s 
economic and political power. Such exertions were made mandatory 
upon the government by the peculiar humanitarian zeal of the British 
anti-slavery movement, which William Wilberforce (1759-1833) and his 
influential associates had developed into a great political force.’° In 


miralty Reports 95; the United States v. the Schooner La Jeune Eugénie (1822), First 
Circuit Court of the U. S., 2 Mason’s Reports 409). Cf. Preamble to Anglo-Portuguese 
convention of Jan. 21, 1815 (British and Foreign State Papers [hereafter cited as 
BFSP] [London, 1841—], Vol. II, p. 345) with Art. 10 of Anglo-Portuguese alliance of 
Feb. 19, 1810 (ibid., Vol. I, pp. 555 ff.). 

Nineteenth-century positivism prevailed over the naturalistic principles of The 
Amedie. In restoring The Louis, a French slaver, Sir William Scott showed that the 
traffic was not illegal by the test of international custom; and he reaffirmed the prin- 
ciple that all states meet upon a basis of entire equality and independence on the high 
sea in time of peace and apart from convention. Since there could be no general right 
of search under such conditions, unless against professed pirates, the slave trade of 
foreign nations could not lawfully be suppressed by Great Britain except under treaty 
rights or similar evidence of international consent (The Louis, Great Britain, High 
Court of Admiralty, 1817, 2 Dodson’s Admiralty Reports 210). From Justice Story’s 
point of view the condemnation of a slaver of another abolitionist state retroactively 
justified an otherwise illegal act of search [La Jeune Eugénie, loc. cit., pp. 435, 443].) 
Sir William Scott formally reconciled the opposing philosophies of The Lowis and The 
Amedie by distinguishing the cases on the ground that France had apparently not 
prohibited the trade. France promulgated such legislation in the following year after 
much British remonstrance (William Law Mathieson, Great Britain and the Slave Trade, 
1839-1867 [London, 1929], pp. 9-15). The United States had done so by 1808 (BFSP, 
Vol. LXIV, pp. 1363 ff.). The Amedie and The Fortuna were American ships. Cf. 
Madrazo v. Willes (1820), 3 Barnwell and Alderson’s Reports 353; Buron v. Denman, 
[1848] 2 Exchequer Reports 167; The Antelope, U. S. Supreme Court, 1825, 10 
Wheaton 66. 

6 Ibid. 

7 Although the powers that might be exercised over a slave were extremely different 
in different countries (Lord Mansfield, in The Case of James Somersett, a Negro, on a 
habeas corpus (1772), Howell’s State Trials, Vol. XX, col. 79), the right of ownership 
was the same; for in all civilized countries the slave was regarded as an article of 
property and secured as such by all the protection of the law (The Louis, loc. cit., p. 
250). But see further developments infra, notes 105, 106. In England Somersett was 
a free man; for the status of slavery was ‘‘so odious’’ that nothing could be suffered 
to support it but the force of positive law (Somersett’s Case, loc. cit.). 

8 Infra, notes 34-38. 

9 James Bandinel of the Foreign Office, Some Account of the Trade in Slaves from 
Africa as Connected with Europe and America (London, 1842), p. 114. 

10 [bid., pp. 67, 70 ff.; Mathieson, op. cit., pp. 2-5 ff.; R. Coupland, The British Anti- 
Slavery Movement (London, 1933), pp. 87-111 et passim. 
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the year 1839, however, there was not in all England a more aggressive 
and determined enemy of ‘‘the diabolical slave traders’’ than the For- 
eign Secretary himself, Viscount Palmerston (1784-1865; Foreign Sec- 
retary 1830-1841, 1846-1851; Prime Minister 1855-1858, 1859-1865). 
As he told the House of Commons, if all the guilt of the human race, from 
the Creation down to the present day, could be lumped together, it could 
hardly equal that incurred by the men of the odious stamp, who slaugh- 
tered or enslaved as many as four hundred thousand Africans each year, 
chiefly to supply the Brazilian and Cuban markets; and he concluded: 


.. . And is it not, then, the duty of every government, and of every 
nation on whom Providence has bestowed the means of putting an 
end to this crime, to employ those means to the greatest possible ex- 
tent? And if there is any government, and any nation upon whom 
that duty is more especially incumbent, is not that government the 
government of England, and are we not that nation? Political in- 
fluence and naval power are the two great instruments by which the 
Slave Trade may be abolished; our political influence, if properly 
exerted, is great, our naval power is pre-eminent." 


Ever since Great Britain herself prohibited and abolished this com- 
merce (1807),‘* and embarked in good earnest on a program to rid the 
world of it, the principal obstacles which she faced were the interests of 
the United States, Brazil, Portugal, Spain, the Arabs, the African chiefs, 
and France. The interest of the African chiefs in this business was that 
of the slave hunter. The interest of the Arabs of Muscat-Zanzibar was 
the interest of the hunter, exporter, importer, and overseas carrier to the 
Middle East.’* The interest of Spain was that of the Cuban and Puerto 
Rican planters, and perhaps that of the Havana dealers; but the lead- 
ing slave importers of all the world were the Brazilians.‘* Again, the 
role of the Portuguese was that of exporter, broker, and overseas carrier, 
trading from Portuguese East and West Africa and elsewhere to the 
Brazils; but the hostility of the United States and the coolness of France 
derived, for the most part, from more far-reaching considerations. 
France was more codperative regarding the Transatlantic slave trade, than 
was the United States before the Civil War; but the forces of national 


11Great Britain, Parliament, House of Commons Debates [hereafter cited as H. C. 
Debates], Vol. LXXVI, 3d ser., col. 931, July 16, 1844. This figure was based upon 
British estimates that upwards of 100,000 negroes annually reached the New World 
alive (ibid., cols. 924, 930 ff.). 

12 BFSP, Vol. V, p. 559; Mathieson, op. cit., pp. 2-5. 

13 In 1842 James Bandinel estimated that more than 20,000 slaves were being annually 
exported from the African dominions of the Imaum of Muscat (op. cit., p. 302). 

14 Lord Palmerston was confident that as the middle of the century approached, the 
Brazilian importations were at the rate of at least 70,000 a year (H. C. Debates, Vol. 
CLI, 3d ser., cols. 1334-1341, July 12, 1858). It is said that according to official 
Brazilian estimates 60,000 were imported in 1848 (Alan K. Manchester, British Pre- 
Eminence in Brazil, Its Rise and Decline [Chapel Hill, 1933], p. 256). 
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jealousy, whether associated with the humiliating defeat of the French 
arms (1815), or with the clashing policies of the balance of power,'® 
seemed constantly to be at work in the hearts of the French people. 
Neither did there exist in the French nation, as Lord Palmerston said, 
‘the same feeling about the Slave Trade, which happily prevails in Eng- 
land.’’?® In the United States two great causes of opposition were 
clearly at work. One concerned the freedom of the seas.‘7 The other 
eoncerned the defense of slavery. Slavery did not become a delicate 
question in the United States until about 1830.1* Thereafter the two 
main causes of American hostility combined to make any true coopera- 
tion with Great Britain, by an extension of the conventional powers of 
search, impossible until the American Civil War.*® 


15 Henry Wheaton, Histoire des Progrés du Droit des Gens (3rd ed., 1853), Vol. II, 
pp. 286 ff. 

16 H. C. Debates, Vol. LXXVI, 3d ser., col. 944, July 16, 1844. 

17 It was the long-established policy of the United States to resist any possible en- 
largement of the belligerent right of search. Henry Wheaton wrote in 1842 that ‘‘the 
conclusive objection’’ of the United States to an extension of the right of visitation 
and search, ‘‘. . . by special compact, in peace or in war, or in any form, and under 
any restrictions, which have heretofore been proposed, is not merely that it may be 
liable to abuse, as experience has but too well proved; but that such express recognition 
might involve by implication the establishment of maxims relating to neutral naviga- 
tion, the reverse of those which they have ever sought to incorporate into the inter- 
national code by the general concurrence of maritime states. ... ‘The encroaching 
character of the right, founded in its original nature as an irresponsible exercise of 
force,’ with its tendency to grow and gather strength by exercise, renders it the more 
necessary, in their opinion, to be cautious in furnishing fresh precedents of its extension 
to new objects, and to a larger sphere of operation’? (Henry Wheaton, Enquiry into 
the Validity of the British Claim to a Right of Visitation and Search of American 
Vessels Suspected to be Engaged in the African Slave Trade [Philadelphia, 1842], p. 
150). In 1824 the United States concluded a search convention with Great Britain, 
but when the Senate amended it so as to exclude the ‘‘coasts of America’’ from the 
zone of search, Foreign Secretary Canning refused to concur (ibid., p. 106). 

18 A. B. Hart, Slavery and Abolition, Vol. XVI of The American Nation: A History 
(ed. by A. B. Hart, 28 vols., New York, 1914-1918), pp. 149-241, 256-275, 312. 

19 Speaking generally, after 1830 the so-called ‘‘Slave Power of the South’’ 
simply put the British Government in a class with the Northern abolitionists, s0 
far as its negrophile policies were concerned. John Caldwell Calhoun, the leading 
spokesman for that ‘‘Power,’’ professed some expectation of a British invasion 
to destroy slavery in the South (St. George Leakin Sioussat, ‘‘John Caldwell 
Calhoun,’’ The American Secretaries of State and Their Diplomacy [New York, 
1928], Vol. V, pp. 137 ff.). This was at or about the time that the British Min- 
ister at Washington was instructed (1843) to inform the Government of the 
United States that ‘‘Great Britain desires, and is constantly exerting herself to procure, 
the general abolition of slavery throughout the world,’’ and would rejoice to see it 
abolished in Texas (Samuel Flagg Bemis, A Diplomatic History of the United States 
[New York, 1936], pp. 228 ff.). In 1833, as Great Britain was commencing to emanci- 
pate her slaves in the West Indies, the British Minister at Washington reported to Lord 
Palmerston that President Jackson appeared to shrink from bringing forward the 
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In 1839 the status of England’s search conventions against the slave 
trade was most unsatisfactory. Whereas generally speaking, ‘‘Brazil’s 
whole trade went on south of the Line,’’ *° the treaties of search and seiz- 
ure with Portugal (1817) 4 and Brazil (1826) ?? applied only north of 
the Line. As to Cuba there was no agreement with Spain clearly ex- 
tending adequate powers until 1835.2 After losing many of their ships 
in 1836, the Havana dealers resorted to the real or ostensible maritime 
character of Portugal. They did so because the new Spanish treaty pro- 
vided that the mere possession of specified slave-trading equipment should 
be prima facie ground to condemn a vessel; ** but the existing Portu- 
guese convention, like Spain’s original search treaty (1817), practically 


question of a search treaty, ‘‘from an apprehension of alarming the Southern States’’ 
(W. E. Burghardt Du Bois, The Suppression of the African Slave Trade to the United 
States [New York, 1895], p. 142). In 1859 Jefferson Davis, later President of the 
Confederacy, repudiated ‘‘any coincidence of opinion with those who prate of the in- 
humanity and sinfulness of the trade’’ (quoted in Mathieson, op. cit., p. 139). 

20 Foreign Secretary Palmerston in Great Britain, Parliament, House of Commons, 
Select Committee on Slave Trade, First Report from the Select Committee on Slave 
Trade, 272 (Ordered, by the House of Commons, to be Printed, April 18, 1848), p. 17. 
For minor exceptions see statistics on condemnations in Wilson, cited above, note 4. 

21 Additional Convention of July 28, 1817, to Anglo-Portuguese treaty of Jan. 
22, 1815 (BFSP, Vol. XI, p. 689). 

Foreign Secretary Canning made it an indispensable condition (Bandinel, op. cit., 
p. 127) of the Anglo-Portuguese alliance of 1810 that Portugal should undertake to ae- 
complish the ‘‘ gradual abolition’’ of her slave trade (Art. 10 of Anglo-Portuguese treaty 
of Feb. 19, 1810 [BSFP, Vol. I, pp. 555 ff.], reaffirmed in the Preamble [HCT, Vol. II, 
pp. 77, 79] and Art. 4 of the Anglo-Portuguese treaty of Jan. 22, 1815 [BFSP, Vol. II, 
p. 353]). By Arts. 1-4 of the latter instrument Portugal would permit slave-trading to 
be carried on by her own subjects, in her own ships, to her own Transatlantic possessions, 
and to those only; but it should not be lawful for any of her subjects to carry slaves to 
any destination from any part of the coast of Africa lying to the northward of the 
Equator (HCT, Vol. II, pp. 75 ff.). By 1820 Portugal was the only maritime Power in 
the Christian world whose treaties with England permitted such traffic to continue. 

22 In order to meet the ‘‘single and sole condition’’ of British recognition of Brazilian 
statehood (Henry Arthur Smith [ed.], Great Britain and the Law of Nations [London, 
1932], Vol. I, pp. 186 ff.), Brazil in 1826 assumed the duties and liabilities of the Anglo- 
Portuguese search convention of 1817 (Arts. 2, 3, Anglo-Brazilian convention of Nov. 
23, 1826, BFSP, Vol. XIV, pp. 610 ff.) and declared that ‘‘. . . at the expiration of 
three years, to be reckoned from the exchange of Ratifications of the present treaty, it 
shall not be lawful for the subjects of the Emperor of Brazil to be concerned in the 
carrying on of the African Slave Trade, under any pretext or in any manner whatever, 
and the carrying on of such Trade after that Period, by any person, subject of His 
Imperial Majesty, shall be deemed and treated as Piracy’? (Art. 1, ibid., p. 610). 
Ratifications were exchanged on March 13, 1827 (ibid., p. 609). 

23 Anglo-Spanish convention of Nov. 30, 1835 (BFSP, Vol. XXIII, pp. 343 ff.). 

24H. M. Commissioners at Sierra Leone, ‘‘ Annual Report, 1836,’’ BFSP, Vol. XXV, 
pp. 15 ff.; H. M. Commissioner at Havana, ‘‘ Annual Report, 1837,’’ BFSP, Vol. XXVI, 
p. 377; Bandinel, op. cit., p. 232. 
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forbade seizure unless slaves were found already on board.** Until 
France concluded her first and only search treaties of 1831 and 1833 *6 
‘‘there prevailed a most extensive use of the French flag for carrying on 
the slave trade of other countries.’’*7 Yet a main obstacle to the suppres- 
sion of the Transatlantic slave trade was the lack of such a convention with 
the United States.** After the Anglo-Spanish and the Anglo-Portuguese 
mixed courts at Sierra Leone refused to recognize the transference of 
Spanish ships to the Portuguese nationality when both the domicile of the 
true owner and the vessel’s course of trade remained unchanged, the British 
Commissioners reported that ‘‘the slave dealers of all nations are now in- 
voking the protection of the flag of the United States.’’ *° 

Thus the Transatlantic traffic grew.*°° Had there been no search treat- 
ies, its volume would have been larger; for seizures and condemnations 
raised insurance rates on slave ventures, and helped to increase the price 
of imported slaves.*t Between 1819 and 1838 three hundred and four 
vessels were tried by the courts of mixed commission at Sierra Leone, 
which was only their principal seat, and nearly all of these vessels were 
condemned.*” 

Progress was slow in the Middle East. Negotiations which commenced 
in 1812 *° with Seyyid Said, Imaum of Muscat, ended in 1822 with an 
agreement permitting the British Navy to search his vessels for slaves 
outside a coastal zone extending northward between Portuguese East 
Africa and British possessions in India. Vessels found laden with slaves 
would be seized and condemned by British courts.** This zone theo- 
retically isolated the Arab trade from the British, French, and Portu- 
guese possessions in the area. Other maritime Arab tribes followed the 


25 Anglo-Spanish convention of Sept. 23, 1817 (BFSP, Vol. IV, p. 33). Such restric- 
tions were not substantially modified by amendments permitting seizure and condemna- 
tion upon ‘‘clear and undeniable proof’’ that slaves had been on board before visitation 
(Explanatory Article of Dee. 10, 1822, to Anglo-Spanish convention of Sept. 23, 
1817, BFSP, Vol. X, pp. 87 ff.; Additional Article of March 15, 1823 to Anglo-Portu- 
guese convention of July 28, 1817, BFSP, Vol. XI, p. 24; Anglo-Dutch Explanatory 
Article of December 31, 1822, ibid., p. 722; infra, note 80). 

26 Anglo-French convention of Nov. 30, 1831 (BFSP, Vol. XVIII, pp. 642 ff.) ; Anglo 
French supplementary convention of March 22, 1833 (BFSP, Vol. XX, pp. 286 ff.). 

27 Lord Palmerston in H. C. Debates, Vol. LX XVI, 3d ser., col. 943, July 16, 1844. 

28 Cf. Bandinel, op. cit., pp. 280-283. 

29 H. M. Commissioners at Sierra Leone, ‘‘ Annual Report, 1838,’’ BFSP, Vol. XXVII, 
pp. 209, 214. 

30 Cf, estimates in Du Bois, op. cit., pp. 142 ff. 

31 Statistics in Bandinel, op. cit., pp. 232, 288, and H. M. Commissioner at Havana, 
‘*Annual Report, 1837,’’ BFSP, Vol. XXVI, p. 377. 

32H. M. Commissioners at Sierra Leone, ‘‘ Annual Report, 1837,’’ BFSP, Vol. XXVI, 
p. 318. 

33 Coupland, op. cit., p. 195. 

34 Protocol of Sept. 10, 1822, between Great Britain and Muscat, HCT, Vol. III, pp. 
266 ff.; cf. ibid., p. 269; further agreement of May 31, 1839, BFSP, Vol. XXIX, p. 1109. 
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Imaum’s example.** Some rulers even agreed that slave traders were 
mere pirates; ** they accorded the right to land and suppress the traffic 
on their coasts and rivers;*”? and they entered to some extent into defen- 
sive alliances to prevent the inter-tribal wars which furnished slaves for 
export." In 1832, however, Seyyid Said moved his court to Zanzibar ; 
and this he made into the one great commercial center of the East African 
area,®*® trading in slaves and ivory. 


II. Sanctiontna ACTION AND OTHER DEVELOPMENTS, 1839-1865 


The separation of Brazil from Portugal on May 13, 1825,*° gave For- 
eign Secretary Canning the opportunity to warn Portugal that as she 


85 HCT, Vol. VIII, pp. 794 ff. 

36 A treaty of Oct. 23, 1817, with King Radama I of Madagascar declared that slave- 
trading was a ‘‘system of piracy’’ (HCT, Vol. I, pp. 354 ff.). In 1820 by Art. 9 of the 
General Treaty with the Friendly Arabs (of the Persian Gulf) the carrying off of slaves 
from Africa or elsewhere and the transporting of them in vessels was ‘‘plunder and 
piracy.’’? Art. 1 defined pirates as ‘‘enemies of all mankind,’’ forfeiting both life 
and goods (ibid., Vol. VIII, p. 794). 

Henry Wheaton mentions unsuccessful efforts of the British Government at the post- 
Napoleonic conferences to promote the international recognition of the slave trade as 
piracy jure gentium, apart from convention (Histoire, Vol. II, p. 284). Presumably 
the result would have been to subject all slavers to the laws of the captor’s state and to 
excuse or even justify the search or seizure of an innocent vessel where there was 
probable cause of suspicion first shown, thus avoiding responsibility and indemnity for 
such an error (cf. on extension of jure belli doctrine of probable cause to cases of 
suspected piracy under international law in Quiney Wright, The Enforcement of Inter- 
national Law Through Municipal Law in the United States [Urbana, 1916], p. 36). 
The ‘‘doctrine’’ 
marine torts generally, since the award of damages would rest in the sound discretion 
of the court in an admiralty case (The Palmyra (1827), 12 Wheaton 1, 15-17; The 
Marianna Flora (1826), 11 Wheaton 54 ff.). Whereas the belligerent right of search 


of probable cause was considered necessarily applicable to international 


imports a duty of non-resistance under penalty of confiscation of an otherwise innocent 
vessel (Green H. Hackworth, Digest of International Law, Vol. VII, pp. 201-205), on 
the high sea in time of peace an innocent vessel suspected of piracy remains legally 
free to resist such intervention by force, in accordance with the principle of equality 
explained in The Louis. The seizure of the Louis was upon probable cause, but re- 
sistance was not punishable because the captor had not exercised a ‘‘right.’’ On the 
other hand, the ‘‘right of approach’’ described in The Marianna Flora involved no inva- 
sion of the national jurisdiction because there was no intention of interfering with the 
freedom of movement of the vessel approached. Although this vessel had offered armed 
resistance to the exercise of the right, leading to mutual suspicion of piracy with prob- 
able cause for the captors, the latter consented to its release (summarized in Wheaton, 
Histoire, Vol. Il, pp. 315-318). 

87 Agreement between Great Britain and King Radama I of Madagascar, May 31, 
1823 (HCT, Vol. III, pp. 242 ff.). 

88 Treaty and Proclamation of King Radama of Madagascar, Oct. 23, 1817 (HCT, 
Vol. I, pp. 354 ff.) ; ibid., Vol. III, pp. 239 ff. 

39 Coupland, op. cit., p. 203. 

40 Preamble to Portuguese-Brazilian treaty of Aug. 29, 1825 (BFSP, Vol. XII, p. 
674). 
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had no longer possession of the Brazils, she had no longer ‘‘any Posses- 
sions, for the supply of which, by Treaty, the Slave Trade was permitted, 
and all Vessels under her Flag, now trading in Slaves . . . are obviously 
acting in direct violation of the existing Engagements.’’*! After en- 
during a decade of British protests, Portugal went through the form of 
prohibiting the slave trade entirely in 1836; *? but she successfully resisted 
all British efforts to negotiate treaty powers of search and seizure for the 
Southern Hemisphere. Lord Palmerston complained as Foreign Secretary 
that in the year 1837 ninety-three Portuguese vessels entered the one port 
of Rio de Janeiro, after landing slaves in the province to which that capital 
belongs.*? The British Parliament therefore passed an Act in 1839 de- 
elaring that all Portuguese and stateless vessels found equipped for the 
trade could be condemned as if they were British-owned ships.** The 
vessels of Portugal were not excepted *® from this measure until she con- 
cluded a satisfactory treaty. The convention of 1842 between Great Britain 
and Portugal contained an ‘‘Equipment Article,’’ two clauses assimilating 
the traffic to piracy, and clear authorization to seize Portuguese ships south 
of the Line.*® The seizures made under the Act helped to diminish *’ the 
slave importations of Brazil only temporarily, since the traders resorted 
to other flags; ** but after the intervention was over Portugal made an 
effort to enforce her own laws.*® 

When Parliament passed this Act, Lord Palmerston endeavored to justify 
it legally, and tried to show the other Courts of Europe the precise nature 
of the problem.®°® Her Majesty’s Government had ‘‘two grounds of com- 
plaint against Portugal’’: 


. . . The one is, that Portugal does not fulfill with fidelity the stipula- 
tions which she had already contracted; and the other is, that she does 
not contract those further stipulations, which, by Treaty, she has bound 
herself to adopt... . 


41 BFSP, Vol. XIV, p. 306; supra, note 21. 

42 Decree of Dec. 10, 1836 (BFSP, Vol. XXIV, p. 782). 

48 BFSP, Vol. XXVII, p. 568. This was almost twice as many known slavers as had 
entered Havana from Africa under the Portuguese flag in that year (ibid.); but see 
above, note 24. 

44 Act, 2 & 3 Vict., e. 73, Aug. 24, 1839 (BFSP, Vol. XXVII, p. 849). 

45 Amendment of Aug. 12, 1842 (ibid., Vol. XXXI, p. 355). 

46 Convention of July 3, 1842 (HCT, Vol. VI, p. 626). Art. 1 recognized that the 
traffic was ‘‘piratical,’’ and Portugal agreed to prohibit it forever. In Art. 15 Portugal 
declared that it was ‘‘piracy’’ and promised to inflict the most severe secondary punish- 
ments upon any of her subjects who might engage in it. 

47 Known Brazilian importations declined by 75% (reports of H. M. Commissioners 
and H. M. Consul at Rio, July 17, 1843, BFSP, Vol. XXXII, p. 157). 

48 Mathieson, op. cit., p. 23. 

49‘*Report of H. M. Commissioners at Sierra Leone for the Year 1845’’ (BFSP, 
Vol. XXXV, p. 313). 

50 BFSP, Vol. XXVIII, pp. 566 ff., 686. 
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The conelusion, which Great Britain draws from hence, is, that she 
is entitled and compelled to have recourse to her own means, in order 
to accomplish results which she has a right to obtain. 


In disregard of the Xth Article of the Treaty of 1810, she declines 
to ‘‘cooperate with Her Britannic Majesty, by adopting the most 
efficacious means for bringing about a final abolition of the Slave 
Trade.’’ In disregard of another part of that same Treaty, she per- 
mits her Slave Trade to continue, in parts of Africa, ‘‘where the 
Powers and States of Europe which formerly traded there have dis- 
continued and abandoned it.’’ In violation of the Treaty of January, 
1815, she still ‘‘permits her flag to be used for supplying with slaves 
other places than the transatlantic possessions of Portugal.’’ In viola- 
tion of the IIIrd Article of the Additional Convention of the 28th 
July, 1817, she absolutely refuses to ‘‘assimilate the legislation of 
Portugal upon Slave Trade with the legislation of Great Britain.’’ In 
violation of the IInd Article of that Convention, she seeks to prevent 
Great Britain from putting down that Slave Trade which, by that 
Article, both Powers jointly declared to be illicit, namely, the exporta- 
tion of Slaves in Portuguese vessels, from ‘‘ports not possessed or 
claimed by Portugal, in Africa,’’ and the importation of Slaves in 
Portuguese vessels, into ‘‘ports not in the dominions of His Most 
Faithful Majesty.’’ In violation of the Separate Article of the 11th 
September, 1817, she refuses to adopt the provisions of the Convention 
of the 28th of July, 1817, to that altered state of circumstances, which 
exists in consequence of the law, which has abolished the Slave Trade 
in all the dominions of the Crown of Portugal. 

She has refused to sign a Treaty, which comprises stipulations in- 
dispensably necessary for carrying these various provisions into effect, 
although urged to do so by Great Britain, during a negotiation pro- 
tracted for upwards of 4 years; but, on the contrary, she insists upon 
stipulations, which would render such a Treaty as inefficacious as are 
her own laws.*! 


England contended that her action was distinctly authorized by the terms 
of existing engagements. As to the area north of the Equator, the Foreign 
Secretary affirmed that in exchanging ratifications of the treaty of Janu- 
ary 22, 1815, Portugal had signed a ‘‘Declaration’’ that the British Gov- 
ernment might adopt ‘‘the same efficacious means to secure the observance 
of that prohibition which are commonly used by all civilized nations to 
vindicate the breach of prohibitive laws of trade in restricted parts.’’ 5? 


51 BFSP, Vol. XXVII, pp. 565, 570 ff. The Separate Article of Sept. 11, 1817, to 
the Additional Convention of July 28, 1817, to the treaty of Jan. 22, 1815, provided that 
‘‘As soon as the total abolition of the Slave Trade, for the subjects of the Crown of 
Portugal, shall have taken place, the two High Contracting Parties agree, by common 
Consent, to adopt, to that state of circumstances, the stipulations of the Additional Con- 
vention concluded at London, the 28th of July last; but in default of such alterations, 
the Additional Convention of that date shall remain in force until the expiration of 
fifteen years from the day on which the general abolition of the Slave Trade shall so 
take place, on the part of the Portuguese Government’’ (HCT, Vol. II, p. 121). 

°2 BFSP, Vol. XXVII, p. 567. 
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Lord Palmerston also tried to prove, by an article ** in the same treaty which 
is suggestive of the principles of The Amedie, that British seizures south of 
the Equator were conventionally authorized, either because of treaty viola- 
tions, or because Portugal had finally prohibited the trade in that hemi- 
sphere.** His case at least manifested a care for legality. 

Meanwhile pressure was put on the African chiefs. We know how 
Commander Denman, of the Wanderer, 12, made his agreement with the 
Chiefs of the River Gallinas (1840), and destroyed the property of the 
Spanish slave merchant there, rescuing and liberating his human chattels; 
how the Commander, now made Captain, was relieved of personal liability 
toward the Spaniard, by official ratification through Lord Palmerston; 
and how the Court of Exchequer implied that these deeds, committed by 
Great Britain on the tribal lands, defied the principles of The Louis, being 
unauthorized by any treaty with Spain. Before this decision (1848),° 
both the Foreign Secretary and the Queen’s Advocate General (Sir John 
Dodson) apparently thought that a definite written agreement with the 
‘*territorial authorities’’ of West Africa—such as they were—could make 
Great Britain free, as against the other civilized nations, to exercise the 
powers of the chiefs to destroy the traffic utterly, by seizing certain prop- 
erty so involved.*® England nevertheless settled the problem at the Gal- 
linas, ‘‘the greatest slave mart north of the Line,’’*’ by the simple expe- 


53 Art. 2 of the treaty of Jan. 22, 1815, between Great Britain and Portugal stipulated 
that the Portuguese Sovereign ‘‘binds himself to adopt, in concert with His Britannic 
Majesty, such Measures as may best conduce to the effectual execution of the preceding 
engagement [to prohibit slave trading from the coast of Africa north of the Equator] 
according to its true intent and meaning; and His Britannic Majesty engages, in concert 
with His Royal Highness, to give such Orders as may effectually prevent any interrup- 
tion being given to Portuguese ships resorting to the actual dominions of the Crown of 
Portugal, or to the Territories which are claimed in the said Treaty of Alliance, as be- 
longing to the said Crown of Portugal, to the Southward of the Line, for the purpose 
of trading in slaves, as aforesaid, during such further Period as the same may be per- 
mitted to be carried on by the Laws of Portugal, and under the Treaties subsisting be- 
tween the two Crowns’’ (BFSP, Vol. XI, pp. 687 ff.; or ibid., Vol. II, p. 352). 

54 Viscount Palmerston contended that the phrase in Art. 2, ‘‘during such further 
Period,’’ showed that Portugal had recognized some ‘‘prior right’’ of interruption, and 
that Great Britain had engaged to suspend the exercise of it in return for the engage 
ment of the Sovereign of Portugal to adopt the most effectual measures of prohibiting 
the trade north of the Equator. Hence the Foreign Secretary coneluded that (1) even 
if Portugal had faithfully fulfilled her treaty duties, Great Britain was now authorized 
by treaty to seize Portuguese slavers south of the Equator, because the Decree of 1836 
[supra, note 42] had brought the ‘‘further Period’’ to an end; and (2) even if the 
Decree of 1836 had not brought the ‘‘further Period’’ to an end, Great Britain was 
justified in claiming to be released from her engagement to abstain from exercising her 
‘‘prior right,’’ because Portugal, along with her other broken engagements, had failed 
to fulfill the consideration promised therefor (BFSP, Vol. XXVII, pp. 566-571). 

55 Buron v. Denman, [1848] 2 Exchequer Reports 167; Hudson, op. cit., pp. 699-701. 

56 Cf. correspondence quoted in Buron v. Denman, loc. cit. 

57 Mathieson, op. cit., p. 61. 
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dient of declaring war against the chiefs, and blockading them. In this 
way she drove all the European slave traders away from that region 
(1849) .58 

It was important that all such treaties as these should contain sanctioning 
clauses.°® In 1844, for example, the King and Chiefs of Bonny agreed that 
if for any reason they did not keep their promise to abolish slave exporta- 
tions entirely, expelling the white traders and burning the slave-pens, 
Great Britain should ‘‘put down the trade by force’’ and subject the tribe 
to ‘‘severe acts of displeasure.’’®° Despite the unsettled state of these 
agreements under international law, a great many of them were negotiated 
during this decade (1840-1850). They authorized Great Britain to seize 
and adjudicate slavers found in territorial waters, and they permitted 
British forces to land, destroy the barracoons, and rescue the ecaptives.® 
In 1844 more than a quarter of the entire British Navy stood off the coasts 
of West Africa, Brazil, and Cuba,® invoking the new and devastating 
‘‘Kquipment Articles.’’ It appears that from 1839 to 1845 three hundred 
and forty-six ships were adjudicated in the British Vice Admiralty and 
mixed courts at Sierra Leone, two hundred and eighty having been captured 
before any slaves could be got on board. 

With the growing movement of the slave trade to the American flag 
(1839), British officers redoubled their efforts to prevent the fraudulent 
usurpation of that flag for the purpose of evading search conventions. 
Too frequently it happened that the slave ships and other vessels which 
they visited upon suspicion of statelessness or false colors proved after the 
event to be genuinely American. As the United States stood for broader 
neutral rights at sea, and could by no means submit to any application of 
the belligerent right of search in time of peace, she protested very strongly ; 
and she seemed at first unwilling to admit that such mistakes could be ex- 


58 ‘British Notification of the Blockade of the Gallinas . . . London, March 19, 1849,’’ 
BFSP, Vol. XXXVIII, p. 552; Commodore Fanshawe to the Governor of Sierra Leone, 
Noy. 26, 1849, BFSP, Vol. XXXVIII, p. 395. 

59 Captain Joseph Denman in Great Britain, Parliament, House of Commons, Select 
Committee on Slave Trade, op. cit., p. 29. 

60 Treaty with the King and Chiefs of Bonny, Bonny River, June 6, 1844, BF SP, Vol. 
LVII, p. 335. Cf. agreements cited infra, note 61, or those listed in HCT, Vol. XXII, 
pp. 209-237, 

*1 For the years 1841-1843, see agreements in BFSP, Vol. XL, pp. 896-925; for 1846, 
BFSP, Vol. XXXV, pp. 317-322; for 1847-1848, BFSP, Vol. XXXVI, pp. 836-874. 

62 Mathieson, op. cit., p. 124. 

63 Cf. data in St. George Leakin Sioussat, ‘‘ James Buchanan,’’ The American Secre- 
taries of State and Their Diplomacy, op. cit., Vol. V, pp. 316 ff. The Vice Admiralty 
courts were concerned with stateless vessels (supra, note 44). Cuban importations fell 
from 10,000 in 1844 to 419 in 1846 (Mathieson, op. cit., p. 66). Between 1810 and 1846 
about 117,000 slaves were rescued at sea (Coupland, op. cit., p. 179). If the average 
vessel carried 443 slaves (Lord Palmerston in BFSP, Vol. XXVII, p. 568), the equip- 
ment provisions had forestalled the embarkation of as many more. 
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cusable. It was then that Great Britain made her unfortunate claim, 
that while there is no general right of search on the high sea in time of 
peace, there is a general right of visitation to examine evidence of national 
character. It was said in 1843 that the ‘‘right’’ to verify a foreign flag 
on the high sea existed when there was reasonable suspicion of false colors. 
Great Britain claimed as a right what the United States could not recognize 
asaright. England’s ominous distortion of the doctrine of probable cause 
and of the principles of The Louis was not rectified until 1858, when the 
United States conceded in principle that where there is reasonable suspicion 
of false colors and the boarding officer conducts himself with propriety, 
inflicting no injury and peaceably retiring when aware of his mistake, no 
nation will make such an act the object of serious reclamation. To this 
note Great Britain’s new government agreed, confessing frankly that no 
such right as that contended for had ever existed.** 

The French flag presented potentially the same problem at the same time; 
but the British Government was able to solve it in an orthodox and legal 
fashion. In 1845 the French desired their search conventions to be abro- 
gated. In consenting to this the United Kingdom required, however, that 
parallel naval instructions be issued to the two fleets, setting forth a pro- 
cedure for verifying national character where there was reasonabie sus- 
picion of false colors. According to Article 7 of the convention, these 
instructions, which were considered necessary for preventing the piratical 
accompaniments of the trade, were ‘‘founded upon’’ the law of nations; 


and they seem to be declaratory in intent. They expressly abjured any 
‘‘right’’ of visitation under any circumstances.” 

These factors bore heavily upon the main problem, which was to stop the 
trade to Brazil; for American ships were deeply involved in that traffic.” 
The same measures, moreover, which had driven many traders to the 
American flag, had caused these and others to adopt the Brazilian flag as 
well.*’ Great Britain made many attempts to negotiate an adequate 


64 John Bassett Moore, A Digest of International Law, Vol. II, pp. 928-943; Hugh 
G. Soulsby, The Right of Search and the Slave Trade in Anglo-American Relations, 
1814-1862 (Baltimore, 1933), pp. 64, 87, et passim; A. P. Newton, ‘‘The United States 
and Colonial Developments,’’ The Cambridge History of British Foreign Policy, 1783- 
1919, ed. by Sir A. W. Ward, and G. P. Gooch (New York, 1922-1924), Vol. II, pp. 
247, 251; Art. 8 of Webster-Ashburton treaty of Aug. 9, 1842, between the United 
States and Great Britain, HCT, Vol. VI, p. 859. 

65 Arts. 8, 11, and Appendices to Anglo-French slave trade convention of 1845, BFSP, 
Vol. XXXIII, pp. 4, 11, 13 ff.; M. G. Rolin-Jaequemyns, ‘‘Quelques Mots sur l’Acte 
Général de la Conférence de Bruxelles et la Répression de la Traite,’’ Revue de Droit 
International et de Législation Comparée, Vol. XXIII (1891), pp. 572 ff. 

66 Du Bois, op. cit., pp. 163, 174, 178; BFSP, Vol. XXXV, pp. 342, 532. 

67 Cf. data in report of H. M. Commissioners at Sierra Leone, Dec. 31, 1845, BFSP, 
Vol. XXXV, pp. 312 ff., and other annual reports by the same officers, especially in 
BFSP, Vol. XXX, p. 700. 
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treaty with Brazil, applicable to the south of the Line; ** but on March 
12, 1845, Brazil notified her that under the Separate Article of Sep- 
tember 11, 1817, between Great Britain and Portugal,® the right of 
search would expire on the following day.*° The notification was pre- 
mature, but probably welecome;7! and Foreign Secretary Aberdeen re- 
plied that inasmuch as between the two nations ‘‘the Slave Trade has 
been piracy since the 13th of March, 1830 the stipulations of 1817 are no 
longer applicable thereto.’’** On August 8 an Act of Parliament de- 
clared that it should be lawful for Her Majesty’s High Court of Admiralty 
to adjudicate any vessel violating the convention of 1826 as if she were a 
British-owned ship.** 

This alone was not enough. Brazil would neither fulfill her engagements 
in Article 1 nor conclude a new treaty of search. Her importations of 
slaves only increased.** Early in 1850 Foreign Secretary Palmerston 
therefore caused British cruisers to be instructed to seize Brazilian slavers 
in Brazilian territorial waters.** This proved effective. After about a year 
Brazil began to codperate. When the British Navy withdrew in 1852 the 
Brazilian slave trade was practically extinct.7® Nevertheless Lord Pal- 
merston kept the Act in force as long as he lived, since he insisted that 
its repeal would be immediately followed by a resumption of the trade.” 
In 1858 he estimated in the House of Commons that by stopping the 
Brazilian slave trade for the last three or four years Great Britain had 
rescued about two hundred thousand Africans each year from the misery 
to which they would otherwise have been exposed.** 


68 Wheaton, Histoire, Vol. II, pp. 331-342, quoting a Brazilian protest of Oct. 22, 1845. 

69 Supra, notes 51, 22. 70 Wheaton, Histoire, Vol. II, pp. 331-343. 

71 The fifteen-year period beyond the date of ‘‘ general abolition,’’ stipulated by the 
Separate Article, had not yet expired; for, according to Lord Aberdeen (BFSP, Vol. 
XXXIV, p. 697), Brazil had not enacted any prohibitory laws until November, 1831 
(ibid., Vol. XX, p. 165) and April, 1832 (ibid., p. 178). 

72 Ibid., Vol. XXXIV, p. 697. Art. 1 (supra, note 22) remained in force because the 
convention contained no provisions respecting its own duration and because Art. 1 was 
not concerned with the right of search, but only provided the basis for calculating when 
the right of search, granted elsewhere in the convention, should expire in accordance 
with the provisions of the Separate Article of Sept. 11, 1817. 

78 Act, 8 & 9 Vict., c. 122, HCT, Vol. VII, pp. 51 ff. 

74 Mathieson, op. cit., p. 131; Manchester, op. cit., p. 256. 

75 Mathieson, op. cit., p. 131. 76 Ibid., pp. 130-135. 

77 Viscount Palmerston in H. C. Debates, Vol. CLI, 3d ser., cols. 1334-1341, July 12, 
1858. The Brazil Slave Trade Repeal Act of April 19, 1869 (32 Vict., cap. 2, BFSP, 
Vol. LIX, p. 400) stated that ‘‘the circumstances which led to the passing of the said 
Act no longer exist, by reason of the cessation of the importation of slaves into Brazil 
from Africa’? (ibid.). Following certain preliminary legislation in 1871, Brazil abol- 
ished slavery in 1888 (J. Fred Rippy, The Historical Evolution of Hispanic America 
[New York, 1933], pp. 36 ff.). 

78H. C. Debates, Vol. CLI, 3d ser., cols. 1334-1341, July 12, 1858. The figure was 
based upon the conservative assumption that two Africans died on land or sea for each 
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Lord Aberdeen and Lord Palmerston justified their action on two 
grounds: (1) that general international law gave a state extreme rights to 
enforce a violated engagement; *® and (2) that Article 1 undoubtedly 
authorized the assumption of British Admiralty jurisdiction over Brazilian 
slavers. It was said that while Parliament had as yet gone no further 
than to sanction a partial exercise of the right which Article 1 conferred, 
Great Britain was also free to apply the penalties of piracy to the persons 
of Brazilian subjects who were found to be engaged in the traffic on the 
high sea. Had Article 1 intended that the penalties of piracy should be 
inflicted by Brazil alone, other and different words must have been used; 
‘‘and it was especially incumbent upon Brazil to have taken care of this, as 
she was the party making the concession,’’ *° for 


.. . The very term of piracy would imply, unless it were otherwise 
stated, that those of their subjects whom the 2 Contracting Parties 
designated as guilty of that Crime, are placed within the reach of other 
laws than those of their own country; and although it is admitted that 
no act of Great Britain and Brazil alone could make the Slave Trade 
of Brazil, or any other crime, piracy as to other nations, yet it was 
competent to them to declare, that inter se it should be so treated. 
This they have done; and the only true construction which the words 


one who reached the new world alive, and that Brazil had been importing about 70,000 
a year. 

79 The first clause in Art. 1 (supra, note 22), that ‘‘it shall not be lawful... .’’ 
imposed a subsisting obligation upon Brazil not merely to forbid the trade, but also to 
abolish it; and Great Britain had a right to enforce that obligation (Foreign Secretary 
Aberdeen, BFSP, Vol. XXXIV, p. 709). ‘*The Government of Brazil,’’ said Foreign 
Secretary Palmerston, ‘‘cannot but be aware of the nature of the extreme rights which 
by the law of nations the violation of a treaty engagement gives to the State towards 
which the engagement is violated; and the Brazilian Government ought to do justice 
to the moderation which has been displayed by Great Britain in perseveringly forbearing 
from the exercise of that right’’ (BFSP, Vol. XL, pp. 342 ff.). As Foreign Secretary 
Palmerston pointed out in February, 1850, the failure of Brazil to deem and treat her 
slave-trading subjects as pirates was itself a violation of Art. 1, since Brazil had not yet 
promulgated such a law (BFSP, Vol. XX XVIII, p. 471). 

80 BF SP, Vol. XXXIV, p. 708 et seq. Lord Aberdeen said that if Great Britain had 
chosen to hold that right in reserve so long as the search provisions had remained in 
effect, she was not debarred from exercising it now (ibid.). 

In The Queen v. Serva, ete. (1845, 1 Denison Crown Cases 104, English Reports, Vol. 
CLXIX, p. 169) the court disregarded the piracy clauses in the Brazilian treaty, looking 
only to the provisions for search and seizure; but the vessel was seized in February, 
while these provisions were still in force. For lack of ‘‘clear and undeniable proof’’ 
(Additional Article of March 15, 1823, to the Anglo-Portuguese convention of July 
28, 1817, supra, note 25) that slaves had been on board before visitation, and because 
the procedure of the British officers had not conformed precisely to treaty specifications, 
Serva and others, who had slaughtered the British prize crew on board the Brazilian 
slave schooner Felicidade, were released for want of British jurisdiction; for ‘‘if the 
lawful possession of that vessel would have been sufficient to give jurisdiction, there was 
no evidence brought before the court at the trial that the possession was lawful’ 
(English Reports, Vol. CLXIX, p. 191). 
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of the Article will bear, is, that the Slave Trade of Brazilian subjects 
shall be deemed and treated as piracy by the 2 Contracting Parties; 
that is, that the penalties which, by the law of nations, attach to piracy, 
properly so called, and which every nation may inflict upon pirates, 
shall, by the Governments of the 2 Contracting Parties, one or both, 
be inflicted upon the slave traders of Brazil.** 


In her reply Brazil sought to reduce this argument to an absurdity. 
Identifying ships with territory, she declared that it would be absurd to 
recognize the right of the British Government to punish Brazilian subjects, 
in their persons or property, for crimes committed on the territory of the 
Brazilian Empire, without a very clear, express, and positive delegation of 
authority. ‘‘Where,’’ she asked, ‘‘does one find in the treaty this clear 
and positive delegation ?’’ ®* 

The erushing of the Brazilian slave trade left the United Kingdom free 
to concentrate upon Cuba; but the strengthening of her naval contingents 
about those shores was countered in 1858 by the dispatch of an American 
squadron to those waters, having instructions to protect American shipping 
against any interference.** American participation in the slave commerce 


81 The Earl of Aberdeen to M. Lisboa, Aug. 6, 1845, BFSP, Vol. XXXIV, pp. 710 ff. 
Lord Palmerston similarly declared in 1850 that ‘‘The British Government has contented 
itself with exerting an action distinctly authorized by the terms of the treaty of 1826, 
and falling within the scope of the functions which the Brazilian Government ought 
itself to have cooperated in performing’’ (BFSP, Vol. XL, pp. 342 ff.). 

Cf. other piracy clauses supra, notes 36, 46. There were still others. It was usually 
clear that they did not refer to statutory piracy alone. In some search conventions the 
parties, after agreeing to prohibit the trade, engaged ‘‘to declare such traffic piracy’’ 
and ‘‘further’’ declared ‘‘that any vessel which may attempt to carry on the Slave 
Trade, shall, by that fact alone, lose all right to the protection of their flag’’ (Art. 1 
of the ‘‘Quintuple Treaty’’ of 1841, ratified by Great Britain, Austria, Russia, Prussia 
(BFSP, Vol. XXX, pp. 269, 272), unratified by France, but acceded to by Belgium in 
1848 (HCT, Vol. VIII, p. 62)). Cf. identical commitments in the Anglo-Texan search 
convention of March 16, 1840 (ibid., Vol. VI, p. 814). The search treaty with the 
Argentine Confederation of May 24, 1839 (ibid., p. 117) and the English version of 
the search treaty with Ecuador of May 24, 1841 (ibid., Vol. VII, p. 201) contained 
piracy clauses similar to those in Art. 1 of the Anglo-Portuguese convention of 1842. 
In other search treaties the parties, having engaged in a preceding article to apply the 
penalties of piracy to slave-trading by their subjects or under their flags, engaged to 
agree on the details by which they would ‘‘immediately and reciprocally’’ carry ‘‘the 
law of piracy’’ into execution, ‘‘with respect to the vessels and subjects or citizens of 
each’? (Anglo-Bolivian convention, Sept. 25, 1840, Arts. 2, 3, ibid., Vol. VI, pp. 51 
ff.; Anglo-Chilean convention, Jan. 19, 1839, ibid., p. 166; Anglo-Uruguayan convention, 
July 13, 1839, ibid., p. 867). Art. 11 of a Treaty of Friendship and Commerce with 
the Sultan of Borneo, May 27, 1847, also provided that Great Britain should apply the 
Penalties of piracy to the persons, as well as to the vessels, of slave-trading pirates 
(ibid, Vol. VIII, p. 86). 
fi Brazilian protest of Oct. 22, 1845, quoted in Wheaton, Histoire, Vol. II, pp. 331- 

3. 


8s Francis Wharton, A Digest of the International Law of the United States, Vol. 
IIT, p. 145, 
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of Cuba apparently continued until the American Civil War,** when the 


main causes of American opposition to a search treaty quickly disappeared. 
The South was out of the Senate; and the United States, with her extension 
of the doctrine of continuous voyage,** now stood for broader belligerent 
rights at sea. On April 7, 1862, she signed the desired convention and 
joined at last ‘‘the great humanitarian procession.’’ °° 

The demise of the Cuban slave trade in the ’sixties, however, has been 
attributed largely to the psychological effect of President Lincoln’s Emanci- 
pation Proclamation (1862), which seemed to sound the doom of slavery in 
the West. As William Law Mathieson says, the Transatlantic slave trade 
may be said to have died with Lord Palmerston (1865) .*? 

In the Arab world British negotiations reached the turning point in 1845 
when Seyyid Said agreed to stop the intra-imperial maritime slave trade of 
Muscat-Zanzibar, consented to the seizure and condemnation of any slavers 
found in any seas as if they were British ships, and engaged to use his 
‘‘utmost influence’’ with all the Chiefs of Arabia, the Red Sea, and the 
Persian Gulf, to prevent the importation of African slaves into their re- 
spective possessions.*S Many maritime Arab tribes were prompt to follow 
the Imaum’s example; and the treaties which they now concluded brought 
to an end the early zonal restrictions upon British powers over the high 
sea.°® Other agreements permitted British warships to exercise their benefi- 
cent functions within the territorial waters of Portuguese East Africa and 
Muscat.°° 


89 


III. SupPRESSION OF THE ARAB TRADE, 1865-1929 


The strengthening of English power and influence in East Africa and 
the Sudan during the last quarter of the century meant the inevitable 
strangulation of much of the Arab traffic. Thus at Zanzibar in 1873 the 
Sultan was moved to pledge the immediate abolition of all his domestic 
coastal slave trade, all his public markets where imported slaves were 
bought and sold, and all that vast inland traffic which flowed through 
his dominions to Muscat and the lands beyond.*? In the same year Muscat 


84 Du Bois, op. cit., pp. 178 ff. 

85 George Grafton Wilson, International Law (9th ed., 1935), pp. 363 ff. 

86 Bemis, op. cit., p. 333; HCT, Vol. XI, p. 621. 

87 Mathieson, op. cit., p. 183. 

88 Convention of Oct. 2, 1845, between Great Britain and Muscat, HCT, Vol. VII, 
pp. 818 ff.; Act of Sept. 5, 1848, to carry the treaty into effect, ibid., Vol. VIII, p. 753. 

89 Six Arab treaties of 1847, ibid., pp. 798-802; Act of Aug. 1, 1849, to carry them 
into effect, ibid., pp. 802-808. 

90 Agreements of 1847 and 1850 with Portugal, BFSP, Vol. XXXVI, p. 589 and ibid, 
Vol. XL, p. 242; agreement of May 6, 1850, with Muscat, HCT, Vol. IX, p. 557. 

91 Treaty of June 5, 1873, between Great Britain and Zanzibar, HCT, Vol. XIV, 
pp. 693 ff.; Supplementary Convention of July 14, 1873, ibid., pp. 695 ff. It was caleu- 
lated at about this time that about 20,000 slaves were imported into Zanzibar each year 


BRITISH EFFORTS TO CRUSH AFRICAN SLAVE TRADE, 1807-1929 521 
entered into similar engagements; °* and within three years the Sultan of 
Zanzibar even nullified the status of slavery in two of his provinees.** The 
conclusion of treaties of search and seizure with Egypt (1877),°* Turkey 
(1880),°° and Persia (1882) ** nearly completed England’s conventional 
network for the high sea, but it especially remained to draw France into 
it: for this nation had in the decade of the ’forties extended her sovereignty 
over a nest of slave-trading pirates, the Comoro Archipelago; and she was 
now about to assume a protectorate over the island of Madagascar. 

The resumption of the European Concert during this period may seem 
to have offered a favorable opportunity to establish a collective action 
against the Arab trade, but such was hardly the case. At the Berlin 
African Conference of 1885 the Powers declared the slave trade contrary 
to general international law and agreed to help in suppressing slavery in 
the Conventional Basin of the Congo.®’ At the Brussels Conference of 
1890, which England initiated, some score of states re-affirmed these de- 
cisions. They engaged in various ways to suppress the slave trade by 
land and sea, each Power within its own jurisdiction; °* but the delegates 
of France could not discuss the right of search.°® The resulting text on the 
subject, which ostensibly accorded a right of ‘‘visit’’ but not of ‘‘search,”’ 
limited to the verification of documents and applicable upon reasonable 
suspicion of either statelessness or slave-trading, was inconsequential, since 
France refused to ratify it..°° The nature of the problem which French 


from the interior; that about 16,000 of these were being re-exported; and that only 
about 1,000 of the latter number were being rescued by British cruisers (Coupland, 
op. cit., p. 212). 

82 Convention of April 14, 1873, between Great Britain and Muscat, HCT, Vol. XIV, 
p. 414, 

93 Proclamation of Jan. 25, 1876, by the Sultan of Zanzibar, HCT, Vol. XV, p. 493; 
Coupland, op. cit., pp. 215-218. After Zanzibar became a British Protectorate (1890) 
the Sultan abolished the legal status of slavery in 1897 with compensation for slave- 
owners (HCT, Vol. XXIV, pp. 1084 ff.) and decreed total emancipation on June 9, 
1909 (ibid., Vol. XXVI, p. 1232). 

94 Ibid., Vol. XIV, p. 324. 95 Tbid., Vol. XV, p. 419. 

96 Ibid., p. 278. 

97 Chap. II, Arts. 4, 6, 9, General Act of Berlin, Feb. 26, 1885, HCT, Vol. XVII, 
pp. 66 ff, 

88 Art. 3 of Ch. I of the General Act of Brussels, ibid., Vol. XIX, p. 282 et passim. 

99 Ed. Englehardt, ‘‘La Conference de Brurelles de 1890, et la Traite Maritime,’’ 
Revue de Droit International et de Législation Comparée, Vol. XXII (1890), p. 607; 
Thomas N, Barelay, ‘‘Le Droit de Visite, Le Trafic des Esclaves, et la Conférence Anti- 
esclavagiste de Bruzelles,’’ ibid., pp. 460-465. 

100 Arts. 42, 45, HCT, Vol. XIX, pp. 291 ff. France struck out Arts. 42-61 (A. 
Merignhae, Traité de Droit International [Paris, 1907], Vol. II, p. 521). As amended, 
the Naval Instructions appended to the Anglo-French slave trade convention of 1845 
Were still in force (Rolin-Jaequemyns, op. cit., pp. 572 ff.) but they were less compre- 
hensive in that they did not accord the so-called ‘‘right,’’ and did not apply upon 
Teasonable suspicion of slave-trading, but only of statelessness (supra, note 65). Eng- 
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expansion had created in the Middle East, as well as the practical legal 
value of certain other provisions of the Brussels Act which France did 
ratify, was more fully brought before the world by the well-known arbitra- 
tion case of the Muscat Dhows (1905). Herein Great Britain finally estab- 
lished her right to require France to refrain from granting her national 
character to vessels belonging to slave-trading subjects of the Sultan of 
Muscat, and to abstain from protecting those persons (claimed wrongly as 
her protégés) against the criminal jurisdiction of the Sultan in his own 
territory.? 

Hereafter the Foreign Office was more intensely concerned with casting 
off the many disguises which had lately developed as slavery and slave- 
trading in the technical sense were progressively discredited and abolished. 
Up to the first World War the leading subjects of this kind which absorbed 
the attention of Sir Edward Grey as Foreign Secretary were the institu- 
tion of so-called ‘‘state-slavery’’ in the Independent State of the Congo, 
peonage and other practices in the rubber forests of the Putumayo valley, 
and the traffic in indentured labor from Portuguese Angola to the island 
of Sao Thomé.°? While he virtually admitted that there was no practical 
difference in the latter case between the way in which these laborers were 
acquired and the ways of the old slave trade, he could not regard the system 
as one of slave-trading; for Portugal had abolished slavery in 1878, and 
now described her system on the cocoa plantations as one of ‘‘contract 
labor.’? 

In drafting *°* Article 1 of the Geneva Slavery Convention of September 
25, 1926, the Government of the United Kingdom provided a means for 
penetrating such disguises, as follows: 


land’s existing search conventions remained unaffected (Arts. 54, 22, HCT, Vol. XIX, 
pp. 292, 287), except that by Art. 22 they were to apply only in the conventional zone 
defined in Art. 21 (ibid., p. 287). 

101‘ Award of the Arbitration Tribunal appointed to decide on the grant of the 
French Flag to Muscat Dhows, the Hague, August 8, 1905,’’ HCT, Vol. XXIV, pp. 774- 
781; John Westlake, ‘‘The Muscat Dhows,’’ The Collected Papers of John Westlake 
on Public International Law (Cambridge, 1914), pp. 523-530; Ellery C. Stowell and 
Henry F. Munro, International Cases (Boston, 1916), Vol. I, pp. 350-357. In Art. 32 
of the Brussels Act France had promised not to grant her flag to vessels owned or 
fitted out by persons other than her subjects or protégés (HCT, Vol. XIX, p. 289). 

102 Supra, note 1. 

103 Foreign Secretary Grey in H. C. Debates, Vol. XIX, 5th ser., col. 1589, July 21, 
1910; Wilson, loc. cit. This conformed to the limitations of the British slave trade 
laws. R. v. Casaca (1880, Privy Council, 5 A. C. 548, 566; Mew’s Digest of English 
Case Law, Vol. XIII, p. 1375) involved such a Portuguese vessel, seized wrongly under 
those laws in the harbor of Sierra Leone. Cf. The Ricardo Schmidt, ibid., Vol. XIX, 
p. 27. 

104 League of Nations, Question of Slavery, Report Presented to the Sixth Assembly 
by the Sixth Committee, A.130.1925.VI.Geneva, 1925, p. 1. 
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1. Slavery is the status or condition of a person over whom any or 
all of the powers attaching to the right of ownership are exercised. 
2. The slave trade includes all acts involved in the capture, acquisition, 
or disposal of a person with intent to reduce him to slavery; all acts 
involved in the acquisition of a slave with a view to selling or exchang- 
ing him; all acts of disposal by sale or exchange of a slave acquired 
with a view to being sold or exchanged, and, in general, every act of 
trade or transport in slaves.?®° 


The word ‘‘any’’ makes both definitions very broad. They have been con- 
sidered extensive enough to include (a) de facto slavery, or ‘‘the treatment 
of a human being as if he were a chattel,’’*°* and (b) the transportation 
of labor under compulsion.'‘°*? Thus World War I may have begun a new 
story. At the close of our period (1929) Great Britain informed the See- 


retary General of the League of Nations that there seemed to be “‘very 
little if any wholesale seaborne traffic’’ to Arabia by dhow, ‘‘though there 
are still a few dhow-owners who run slaves as a speculative adventure.’’ °° 


IV. CONCLUSIONS 


We have seen from a legal point of view how Great Britain achieved a 
high degree of success in her efforts to rid the world of the African slave 
trade. Her policy was constant, but her methods were somewhat different 


105 League of Nations Treaty Series, Vol. LX (1927), p. 263. On Sept. 1, 1939, this 
convention was in force between more than forty parties (International Labor Office, 
The International Labor Code 1939 [ Montreal, 1941], p. 857). During the negotiations 
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Sir Frederick Lugard proposed that slave-trading vessels on the high sea be ‘‘recog- 
nized’’ in international law as engaged in piracy and liable to penalties as pirate ships 
(League of Nations, Temporary Slavery Commission, Minutes of the Second Session 
Held at Geneva, 1925 [C.426.M.157.1925.VI.Geneva, Sept. 1, 1925]). Sir John Harris 
states that it is the governments of France, Italy, Spain, and Portugal which ob- 
struct, ‘‘to this day’’ (1933), the British effort (supra, note 36) to have the slave 
trade declared piracy under general international law (Harris, op. cit., p. 218). 

106 League of Nations, Slavery: Report of the Advisory Committee of Experts Pro- 
vided by the Assembly Resolution of September 25, 1931 (C.618.1932.VI.), p. 7. 
See ibid., passim, on the status of the African inland slave trade and of virtual as well 
as legally recognized slavery and slave-trading in many parts of the world at that time. 
In 1933 there were believed to be about five million ‘‘legally-owned’’ slaves in the world, 
and attention was then drawn especially to China, Abyssinia, Arabia, and Liberia 
(Harris, op. cit., pp. 237 ff.). 

Art. 11 of the Convention of Saint Germain-en-Laye (Sept. 10, 1919) adopted the 
de facto point of view in its reference to ‘‘the complete suppression of slavery in all its 
forms’’ (quoted in Hackworth, op. cit., Vol. II, p. 667). By Art. 13 the Parties abro- 
gated the General Act of Brussels inter se (ibid.). 

107 U. §. Secretary of State Stimson to Minister Francis at Monrovia, June 7, 1929, 
quoted ibid., p. 671. 

108 Quoted ibid., p. 670. Reference was made, however, to the large traffic in children 
which was being carried on by pilgrims to Mecea (ibid.). Cf. further on these and 
similar practices and institutions, Harris, op. cit., pp. 236-262 et passim. 
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at different times and places. There were many variations in the nature of 
the problem, and many changes in the phases of major activity. 

Great Britain made international law her great vehicle for crushing this 
trade. Her methods were many; but all of those which have entered into 
the foregoing history invoked the general law of nations, or that existing 
by convention. 


A. Suppression Under General International Law 


The attempts that were made during the Napoleonic Wars to show 
through judicial interpretation that the trade was internationally illegal, 
and that any internationally illegal ecommerce was under certain condi- 
tions liable to confiscation, were politically impracticable in time of peace. 
To achieve a somewhat similar objective through diplomacy became a 
traditional feature of the slave-trade policy, but such efforts have not 
been very productive. Toward the end of the century (1885-1890), after 
the slave trade on the Atlantic was already extinct, many states were 
persuaded to declare that they considered the traffic contrary to general 
international law; but they did not draw from that fact any inferences 
tending to countenance a general jurisdiction over slave ships on the high 
sea, apart from convention. The British Government has made some 
serious attempts to promote the general international recognition of the 
slave trade as piracy jure gentium, apart from convention; but if there 
would now be more general support for such a view, it had not yet pre- 
vailed during the period under consideration. 

There was one other device which falls within the domain of the gen- 
eral law, though contrary to it. This was England’s temporary aberra- 
tion, her alarming pretension to verify the flags of foreign vessels as of 
right. It was the more unhappily conceived in that it seemed to confirm 
the apprehension of the United States that British methods of suppres- 
sing the slave trade were tending to destroy the freedom of the seas. 


B. Suppression Under Conventional International Law 


The methods which the British Government adopted to suppress this 
commerce through conventional international law may conveniently be 
considered with reference to the legal duties and liabilities which foreign 
states assumed in their treaties, and to the manner in which Great Britain 
exercised her treaty powers, or took sanctioning action to enforce her 
treaty rights. 

Duties of foreign states. While many nations agreed in the beginning 
to abolish the trade totally and immediately, it was necessary to compro- 
mise with others. These latter countries undertook at first to restrict 
their nationals to their intra-imperial commerce, to exclude foreigners 
from it, to confine it to a specified geographical zone, and to abolish the 
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traffic entirely at some specified or unspecified future date. By further 
undertakings they agreed in different instances to treat the trade as 
piracy by their municipal laws, to place restrictions upon their domestic 
slave markets and their inland traffic, and to confine the grant of their 
maritime flags to vessels owned or fitted out by their subjects or protégés. 
They engaged to codperate in exerting diplomatic pressure upon recalci- 
trant states, and entered into defensive alliances with Great Britain, to 
prevent inter-tribal slave-raiding wars. 

In another type of clause England established the locus standi for in- 
sisting that Portugal was legally bound to give her such additional treaty 
powers, and to enact and enforce such further penal laws, as the British 
Foreign Office might from time to time consider appropriate to the cir- 
cumstances. Among such engagements were those in which Portugal 
agreed to adopt the most effective means to suppress the trade, and to 
assimilate her legislation on slave-trading with that of the United King- 
dom. 

Liabilities of foreign states. The legal liabilities which foreign states 
and independent barbarous communities assumed in their treaties with 
Great Britain may also seem rather extensive. Vessels of treaty parties 
might be searched on the high seas upon reasonable suspicion, detained for 
the same cause, and condemned on a prima facie basis for their equipment 
alone. In several instances the ships and nationals of parties to these con- 
ventions might even be treated by Great Britain as if they were pirates 
under the law of nations. Barbarous communities must suffer British 
forces to land, carry off commercially held slaves, and seize vessels and 
other property used in the trade, for adjudication and condemnation by 
British courts. If, however, the chiefs and the tribes should fail to keep 
their abolitionist engagements in the most perfect manner, they were 
bound by treaty to submit to severe acts of displeasure. 

Viewed in this light, the measure in which foreign governments lent 
their passive codperation to the British program is very impressive. Still 
it will be remembered that we have overlooked the devices which Britain 
employed to negotiate her slave-trade treaties, and that many of these 
pledges were made for substantial subsidies, or by reason of other induce- 
ments. 

Sanctioning action. When, however, the Government of the United 
Kingdom extended her admiralty jurisdiction over Portuguese and Brazil- 
ian vessels suspected of treaty violations, she did not rely entirely upon 
her own contention that she was ‘‘distinctly authorized’’ to do so by the 
terms of existing engagements. Having looked to general international 
law for sanctioning rights to enforce her treaty rights, she concluded that 
under the cireumstances she had a right to obtain by her own means the 
results which she had been promised, the results which Portugal and 
Brazil would themselves have produced if they had faithfully performed 
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their treaty duties. She therefore exercised some of the powers which 
were to have been exercised by the delinquent parties. When she vigor- 
ously exerted those powers in the territorial waters of Brazil, she attained 
those results; the Government of Brazil began to codperate; and most of 
the transatlantic slave trade was crushed at once and forever. 

Diversity and change. Sanctioning action which was effective in Africa 
and Brazil was impracticable in Cuba, because of the relationship of that 
island to the United States. Reciprocity in treaty powers, such as pre- 
vailed in the West, was not feasible in much of Africa and the Middle 
East. Sanctioning clauses took various forms. Piracy clauses which 
Christian countries adopted were no less useful than engagements of 
African tribes to submit to severe acts of punishment. 

In the decade of the ’thirties search conventions were improved by the 
inclusion of ‘‘Equipment Articles.’’ The effectiveness of this measure 
created new problems as the slave traders fled from one flag to another. 
The year 1839 brought a new and vigorous policy of treaty enforcement, 
a new emphasis upon West Africa, new pressure upon the United States, 
and a shift in the phase of major activity from the North to the South 
Atlantic. In the ’sixties, when Cuba was again the center of attention, 
a change occurred in the nature of the problem. During the century the 
demand for slaves had risen to a great height. Now it began to decline. 
The British ‘‘blockade’’ was continued and strengthened, and the trade 
was made unprofitable to the dealer. 

The scene then shifted entirely to the Middle East. The growth of 
French and English power in that area created new changes in the prob- 
lem. Increasing attention was given to the regulation or suppression of 
the slave trade by land, and even to the institution of slavery itself. At 
last the policy was broadened to cover other and newer forms of injustice 
to aborigines. 

These were the principal methods of a legal character which Great 
Britain employed to crush that odious species of commerce. They were 
developed and applied over a long period, and tested under widely vary- 
ing conditions. They brought the transatlantic slave trade to a premature 
conclusion; they served to reduce the Arab traffic to imperceptible pro- 
portions; and they were the means of rescuing hundreds of thousands of 
African negroes from slavery or death. 


NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By YvEN-LI LIANG * 


THE FIRST SESSION OF THE INTERNATIONAL LAW COMMISSION: 
REVIEW OF ITS WORK BY THE GENERAL ASSEMBLY 


The Charter of the United Nations provides in Article 13, paragraph 
l(a), that the General Assembly shall initiate studies and make recom- 
mendations for the purpose of encouraging the progressive development 
of international law and its codification. In order to give effect to this 
provision, the General Assembly decided to establish a commission of fif- 
teen members and, on November 21, 1947, approved a ‘“‘Statute of the 
International Law Commission.’’ ? 

The International Law Commission, elected by the General Assembly 
on November 3, 1948,” held its first session at Lake Success, New York, 
from April 12 to June 9, 1949. In the course of thirty-eight meetings, 
the Commission dealt with a variety of questions: (1) Survey of interna- 
tional law and selection of topics for codification; (2) Formulation of the 
Niirnberg principles and preparation of a draft code of offenses against 
the peace and security of mankind; (3) Study of the question of inter- 
national criminal jurisdiction; (4) Ways and means for making the evi- 
dence of customary international law more readily available; (5) co- 
operation with other bodies; (6) Draft Declaration on Rights and Duties 
of States. The actions taken by the Commission are set forth in a report 
to the General Assembly.2 Part I of the report refers to all questions 


* Director, Division for the Development and Codification of International Law, 
United Nations Secretariat. 

1The text of the Statute is contained in U.N. Doe. A/CN.4/4 (reprinted in this 
JOURNAL, Supp., Vol. 42 (1948), pp. 1-8). 

2 For list of members elected, see General Assembly, 3rd Sess., Pt. I, Official Records, 
Resolutions, p. 6. Of the fifteen members, thirteen took part in the first session of the 
Commission. 

3U.N. Doe. A/925 (reprinted in this JourNAL, Supp., Vol. 44 (1950), pp. 1-21). In 
view of the fairly comprehensive character of this report, it is not intended, for the 
purpose of the present note, to recapitulate in detail the proceedings of the first session 
of the International Law Commission. An appraisal of its work is provided by Clyde 
Eagleton in his editorial comment, ‘‘ First Session of the International Law Commission,’’ 
this JourNAL, Vol. 43 (1949), pp. 758-762. See a severe criticism of the work of the 
first session by Professor V. M. Koretsky, Member of the Commission, in his article 
published in the Sovetskoye gosudarstvo i pravo (Soviet State and the Law), No. 8 
(August, 1949), pp. 12-29, summarized and translated in the Current Digest of the 
Soviet Press, Vol. II, No. 1 (Feb. 18, 1950), p. 20. 
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considered by the Commission except the Draft Declaration on Rights 
and Duties of States. Part II contains the Draft Declaration together 
with explanatory observations. 

At the fourth regular session of the General Assembly in 1949, the report 
of the International Law Commission was discussed at length in the Sixth 
Committee. Upon the recommendation of the Sixth Committee, the Gen- 
eral Assembly adopted a resolution in which it congratulated the Com- 
mission on its work and approved Part I of the report in general. In 
another resolution, the General Assembly recommended to the Commis- 
sion that it add the topic of the régime of territorial waters to the three 
topics of international law to which the Commission had decided to give 
priority in its work of codification. With respect to Part II of the re- 
port of the Commission, the General Assembly adopted a third resolution 
in which it commended the Draft Declaration on Rights and Duties of 
States to ‘‘the continuing attention of Member States and of jurists of 
all nations,’’ and referred the Draft Declaration to the Member States 
for comment.‘ In the discussions in the Sixth Committee of the Gen- 
eral Assembly on the report of the International Law Commission, the 
selection of topics for codification and the Draft Declaration on Rights 
and Duties of States aroused the greatest interest. The present note will 
be confined to these two subjects. 


I. THE SELECTION OF Topics OF INTERNATIONAL LAW FOR CODIFICATION 


The Statute of the Commission lays down an elaborate procedure for 
the codification of international law. In embarking upon the task of 
codification, the International Law Commission conducted a survey of the 
whole field of international law and selected certain topics for codifica- 
tion. This phase of the work of the Commission formed the subject of 
considerable discussion in the Sixth Committee. 


A. The Question of the Powers of the International Law Commission with 
respect to the Selection of Topics for Codification 


Early in the deliberations of the International Law Commission, the 
question arose as to whether the Commission had the competence to pro- 
ceed with the work of codification without awaiting the approval by the 
General Assembly of topics selected by the Commission. By 10 votes to 
3, the Commission decided in the affirmative.© The same question was 
debated in the Sixth Committee of the General Assembly. While there 
was general agreement that the General Assembly had the power ulti- 


General Assembly resolutions 373(IV), 374(IV) and 375(IV), adopted on Dee. 6, 
1949. 
5 See Arts. 18, 19, 20, 21, 22 and 23 of the Statute. U.N. Doc. A/CN.4/4. 
6 See Report of the Commission. U.N. Doe. A/925, pars. 9-12. 
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mately to approve or disapprove the selection of topics made by the In- 
ternational Law Commission, the Sixth Committee was divided as to this 
decision of the Commission. Article 18, paragraph 2, of the Statute of 
the Commission was generally found to be ambiguous. This provides: 


2. When the Commission considers that the codification of a particu- 
lar topic is necessary or desirable, it shall submit its recommendations 
to the General Assembly. 


Some representatives * expressed opinions contrary to the International 
Law Commission’s interpretation of its competence. According to them, 
Article 18, paragraph 2, of the Statute gave the Commission only a power 
of initiative in the selection of topics; once the Commission was of the 
opinion that the codification of a topic was necessary or desirable, it 
should present a recommendation to this effect to the General Assembly, 
which would then decide whether or not the process of codification should 
go forward. In support of this position, the representative of the Soviet 
Union * pointed out that, under Article 13 of the Charter, the General 
Assembly was to initiate studies and make recommendations for the pur- 
pose of encouraging the progressive development of international law 
and its codification. The International Law Commission was but a sub- 
sidiary organ of the General Assembly and, as such, it could not proceed 
with the work of codification on its own initiative. The representative of 
Poland *® expressed the view that the words ‘‘its recommendations’’ in 
Article 18, paragraph 2, of the Statute could ‘‘both grammatically and 
logically mean only that such recommendations should be confined to 
the necessity or desirability of dealing with a certain topic.’’ This in- 
terpretation was, he said, borne out by the fact that the preparation of 
drafts and their submission to the General Assembly were dealt with 
separately in Article 20 of the Statute; the word ‘‘recommendations,’’ 
consequently, did not refer to such drafts. Referring also to the word 
‘‘recommendations,’’ the representative of the Philippines *® argued that 
it implied that the General Assembly had not wished the Commission 
to have the power to proceed with the codification of selected topics on 
its own authority. It was further maintained, by the representatives 
of Argentina! and Norway,’? that the approval of the selection of top- 
ics was a political function which must be exercised by the General As- 
sembly. The representative of Argentina said that while the Commis- 
sion, as a body of experts, was fully qualified to determine which of the 
many topics of international law were ‘‘ripe for codification,’’ the Gen- 
eral Assembly had to be the final judge of whether the codification of 


7 These included the representatives of Argentina, China, Czechoslovakia, Norway, 
Philippines, Poland, Ukraine, Soviet Union and Yugoslavia. 

8 General Assembly, 4th Sess., Official Records, Sixth Committee, p. 109. 

9 Tbid., p. 113. 10 Ibid., p. 108. 

11 Tbid., p. 130. 12 Ibid., p. 114. 
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such topics was politically desirable. As another argument against the 
competence of the International Law Commission, it was pointed out by 
the representatives of the Soviet Union ** and Norway “ that if the Com- 
mission were allowed to proceed with the work of codification on topics 
selected by it, it would be in a position to request the Member Govern- 
ments to furnish documents relevant to the topics being studied. This 
would place a heavy obligation on the governments which should have 
an opportunity to say whether they consider the codification of the topic 
necessary or desirable. Finally, it was pointed out by the representa- 
tives of Czechoslovakia'® and Argentina,’® that if the Commission were 
given the freedom to proceed with the work of codification, there was 
the danger that its work might be wasted, should the General Assembly, 
upon being presented with a completed draft, decide that the codification 
of that particular topic was not, after all, necessary or desirable. 

On the other hand, some other representatives '’ took the position that 
the International Law Commission was competent to proceed with the 
work of codification on topics selected by it, without awaiting the ap- 
proval of the General Assembly. It was pointed out by the representa- 
tive of the United Kingdom ** that members of the International Law 
Commission were distinguished and independent experts. They were 
responsible in the last analysis to the General Assembly, but they were 
free to carry out their work as they thought fit. Only if the Interna- 
tional Law Commission were accepted in that light would it be able to 
discharge its duties and achieve the fundamental purpose of Article 13, 
paragraph 1(a), of the Charter. The representative of the United King- 
dom further contended that the plural form of the word ‘‘recommenda- 
tions’’ in Article 18, paragraph 2, of the Statute, indicated that the Com- 
mission was empowered to submit to the General Assembly not only a 
recommendation on whether the codification of a particular topic was 
necessary or desirable, but also other recommendations containing draft 
eodifications of selected topics. The representative of the United States” 
pointed out that the word ‘‘recommendations’’ referred to the same 
recommendations, as envisaged in Articles 22 and 23 of the Statute, 
which the Commission was empowered to submit to the General Assembly 
together with any final draft of codification. The representatives of 
Sweden, Brazil and the United Kingdom *° sought to prove the compe- 
tence of the Commission by reference to paragraph 3 of Article 18 of 
the Statute, under which the Commission was to ‘‘give priority to re- 


13 Ibid., p. 109. 14 Ibid., p. 114. 

15 Ibid., p. 123. 16 [bid., p. 112. 

17 These included the representatives of Brazil, Canada, Chile, Cuba, Dominican Re- 
public, Ecuador, Egypt, Ethiopia, France, Greece, India, Iran, Lebanon, Mexico, 
Netherlands, New Zealand, Pakistan, Sweden, United Kingdom and United States. 

18 General Assembly, 4th Sess., Official Records, Sixth Committee, pp. 105, 119. 

19 Ibid., p. 124. 20 Ibid., pp. 118, 132, 119. 
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quests of the General Assembly to deal with any question.’’ It was 
maintained that, a contrario, in the absence of such requests of the Gen- 
eral Assembly, the Commission was free to proceed with its work of codi- 
fication on selected topics. A narrow interpretation would render the 
provision of paragraph 3 of Article 18 ‘‘meaningless.’’ The representa- 
tive of India?! compared Article 16 of the Statute, governing the pro- 
gressive development of international law, with Article 18 concerning 
codification. Whereas under the former the Commission was authorized 
to undertake a work on the progressive development of international law 
only at the request of the General Assembly, no provision for a similar 
requirement was made with regard to codification. 

Still another reason was advanced in support of the competence of the 
Commission. The representative of the United States cited the opinion 
of one of the members of the International Law Commission, Professor 
J. L. Brierly, that ‘‘the judgment whether the codification of a topic was 
necessary or desirable could be made only after a thorough study of 
the topic which involved the application of Article 19 onwards and led 
inevitably to the ‘recommendations’ of Article 22.’’*? It was therefore 
contended that it was impossible to apply Article 18 without applying 
Articles 19 to 23 of the Statute. Finally, it was argued by several rep- 
resentatives ** that there would be a loss of time if the International Law 
Commission were to convene only to draw up a list of topics and to ad- 
journ to await action by the General Assembly before commencing the 
work of codification on these topics. 

The Sixth Committee of the General Assembly finally resolved the ques- 
tion of the competence of the International Law Commission in regard to 
the selection of topics for codification by answering in the negative the 
following question ** submitted by the representative of the Soviet Union: 


Is it necessary that the General Assembly should approve the topics 
recommended by the International Law Commission for the codifica- 


21 Tbid., p. 123. 

22 Tbid., p. 124. For remarks of Professor Brierly, see U.N. Doc. A/CN.4/SR.2, p. 138. 

23See remarks of representative of France, General Assembly, 4th Sess., Official 
Records, Sixth Committee, p. 122; remarks of the representatives of the United States, 
ibid., p. 124; Canada, p. 107; Greece, p. 116; Iran, p. 121; Ethiopia, p. 131; Chile, 
p. 136. 

24U.N. Doc. A/C.6/L.39. The vote was 9 in the affirmative, 21 in the negative and 
16 abstentions. General Assembly, 4th Sess., Official Records, Sixth Committee, p. 143. 
The Committee rejected also an amendment by the Philippines (U.N. Doe. A/C.6/L.35) 
to a French draft resolution (U.N. Doe. A/C.6/331/Rev.1), which amendment provided 
that the General Assembly ‘‘ authorizes the codification of the three topics recommended 
by the International Law Commission.’? The Committee considered that no authoriza- 
tion of the codification of the topics selected by the International Law Commission was 
necessary. See remarks of the representatives of the United Kingdom, Cuba and France, 
General Assembly, 4th Sess., Official Records, Sixth Committee, p. 144. The vote on 
the Philippine amendment was 10 for, 27 against, with 10 abstentions. JIbid., p. 145. 
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tion of international law so that the Commission could pursue its work 
in the field of the selected topics in accordance with Articles 18-22 of 
its Statute ? 


B. Topies of International Law Selected for Codification 


1. Topics selected by the International Law Commission 


As recorded in its report,*> the International Law Commission reviewed 
consecutively twenty-five topics of international law and drew up a pro- 
visional list of fourteen topics selected for codification. It was understood 
that this list was only provisional and that additions or deletions might be 
made after further study by the Commission or in compliance with the 
wishes of the General Assembly. 

Out of the fourteen selected topics the Commission decided to give 
priority to three topics, namely, (1) law of treaties, (2) arbitral proce- 
dure and (3) régime of the high seas. Each of these three topics was 
entrusted to a rapporteur, elected by the Commission from among its 
members, who was to submit a working paper to the Commission at its 
next session. In addition, the Commission also invited another of its mem- 
bers to prepare a working paper on the right of asylum, although the 
Commission had not given that topic priority for codification. 


2. Topics suggested by delegations 


In the course of the discussion in the Sixth Committee of the General 
Assembly, the decisions of the International Law Commission with regard 
to the selection and priority of topics received general approval.*® Some 
members, however, expressed a wish to have some other topics given prior- 
ity as well. Thus the representative of Cuba?’ expressed regret that the 
Commission had not given priority to such subjects as nationality and 
statelessness, the right of asylum and the recognition of states. The 
representative of Canada **® stated that his delegation would like to see 
the questions of diplomatic immunities and consular immunities studied 
as soon as possible. The representative of The Netherlands ** felt that 
the Commission should reconsider its decision of not selecting as a topic 
the laws of war. The representative of Lebanon announced in the Sixth 
Committee that his delegation attached great importance to the questions 


25 Report of the Commission, U.N. Doc. A/925, Pt. I, Chap. II, pars. 15-23; this 
JOURNAL, Supp., Vol. 44 (1950), pp. 5-8. 

26 Representatives who spoke in approval were those of Canada, China, Cuba, Ecuador, 
Egypt, Ethiopia, France, Iran, Lebanon, Mexico, Netherlands, Norway, Pakistan, Soviet 
Union, Venezuela and Yugoslavia. 

27 General Assembly, 4th Sess., Official Records, Sixth Committee, p. 120. 

28 Ibid., p. 107. 

29 Ibid., p. 113. The representatives of China and Canada took a similar position. 
Ibid., pp. 133, 107. 
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of succession of states and governments, diplomatic and consular inter- 
course, and immunities and responsibility of states. In a plenary meet- 
ing of the General Assembly he expressed the hope that the Commission 


would also give priority to the question of recognition of states and gov- 
ernments.*® As none of these suggestions of delegations took the form 
of proposals, neither the Sixth Committee nor the General Assembly took 
any decision with regard to them. 


3. The Selection of an Additional Topic: Régime of Territorial Waters 


The Sixth Committee, on the other hand, adopted a draft resolution 
proposed by the representative of Iceland,*’ to recommend to the Inter- 
national Law Commission ‘‘to include the régime of territorial waters in 
its list of priorities.’’ In submitting his proposal, the representative of 
Iceland stated that since the International Law Commission had given 
priority to the topic of the régime of the high seas, it was essential that 
it should take up also the subject of the régime of territorial waters. The 
two subjects were only two aspects of the same problem; it was impossible 
to deal with the régime of the high seas without at the same time studying 
the question of territorial waters. 

The proposal of Iceland was opposed by the representative of the United 
Kingdom.*?, He pointed out that, in selecting the three priority topics, 
the International Law Commission could not have overlooked the reasons 
given by the representative of Iceland. ‘‘No question in international 
law was more controversial than the régime of territorial waters; the 
failure of the Hague Conference in 1930 was sufficient proof of that.’’ 


80 Ibid., p. 117; General Assembly, 4th Sess., Official Records, Plenary Meetings, p. 
538. The representative of Yugoslavia suggested as topics for codification, diplomatic 
immunity and the recognition of states, see General Assembly, 4th Sess., Official Records, 
Sixth Committee, p. 125. The representative of Venezuela regretted that the question 
of domestic jurisdiction had not been included in the provisional list of selected topics, 
ibid., p. 118. 

81U.N, Doc. A/C.6/L.37. General Assembly, 4th Sess., Official Records, Sixth Com- 
mittee, p. 134. The draft resolution of Iceland was adopted by 15 votes to 12, with 
14 abstentions. JIbid., p. 145. At a subsequent meeting of the Sixth Committee, the 
representative of the United Kingdom moved the reconsideration of this decision on the 
ground, among others, that the vote had been taken hastily when one-third of the members 
of the Committee were absent and that only one-fourth of the membership of the Com- 
mittee voted for the draft resolution. When his motion was put to the vote there were 
21 for, 13 against, with 14 abstentions. As, according to the rules of procedure, a 
proposal already adopted could not be reconsidered at the same session of the General 
Assembly unless the Committee, by a two-thirds majority, so decides, the motion of the 
United Kingdom was lost. Ibid., pp. 157-158. The resolution as adopted by the Sixth 
Committee was submitted to the plenary meeting of the General Assembly and was 
finally adopted by 32 votes to 8, with 8 abstentions. General Assembly, 4th Sess., 
Official Records, Plenary Meetings, p. 549. 

82 Tbid., p. 136. 
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He added that his government and that of Norway had decided to submit 
the dispute between them on that subject to the International Court of 
Justice. It would, therefore, seem preferable for the International Law 
Commission to await the Court’s decision before taking up the subject. 


4. Proposal for the Selection of the Topic of International Rivers 


The representative of Pakistan proposed to add another topic to the list 
of priorities of the International Law Commission. He suggested that 
the General Assembly recommend that the International Law Commis- 
sion examine the subject of international rivers ‘‘at an early convenience 
with a view to its possible inclusion in the list of topics for codification.’’ * 
After some discussion of the question, in the course of which some amend- 
ments were submitted, the Chairman of the International Law Com- 
mission, Professor Manley O. Hudson, who had been invited to take 
part in the discussion in the Sixth Committee on the report of the Com- 
mission, stated that ‘‘the Commission would give due consideration to 
the official records of the Sixth Committee’s proceedings, and examine 
the question of international rivers at its earliest convenience.’’ There- 
upon, the representative of Pakistan declared himself satisfied with the 
assurance given by the Chairman of the International Law Commission, 
and withdrew his proposal.** 


II. CONSIDERATION OF THE DRAFT DECLARATION ON RIGHTS AND DUTIES 
OF STATES 


In Part II of its report the International Law Commission submitted to 
the General Assembly a Draft Declaration on Rights and Duties of States 
together with explanatory observations. The Draft Declaration was pre- 
pared by the Commission in pursuance of a resolution of the General 
Assembly, which instructed the Commission to take as a basis of discus- 
sion the Draft Declaration on the Rights and Duties of States presented 
by Panama and to take into consideration other documents and drafts 
on the subject.*®° As related in its report, the Commission took into ac- 
count certain guiding considerations in the preparation of the Draft 
Declaration. It was felt that the Draft Declaration should be in har- 
mony with the provisions of the Charter of the United Nations; that it 
should be applicable to sovereign states only; that it should envisage all 


33 This was a revised text submitted by Pakistan. See General Assembly, 4th Sess., 
Official Records, Sixth Committee, p. 154. The original draft resolution was contained 
in U.N. Doe. A/C.6/L.42. 

84 General Assembly, 4th Sess., Official Records, Sixth Committee, p. 156. 

35 General Assembly resolution 178(II), adopted Nov. 21, 1947. See General As- 
sembly, 2nd Sess., Official Records, Resolutions, p. 112. For Panamanian draft, see 
U.N. Does. A/285 and A/285/Corr.1. The Secretary General submitted to the Commis- 
sion a detailed memorandum on this subject. U.N. Doc. A/CN.4/2. 
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the sovereign states of the world and not only the Members of the United 
Nations; and that it should embrace certain basic rights and duties of 
states. 

In conformity with these considerations the Commission restricted its 
draft to fourteen articles.** Of the fourteen articles in the Draft Dec- 
laration, four define rights of states and ten deal with duties of states. 


A. Procedure Followed by the International Law Commission 


When the Draft Declaration was considered in the Sixth Committee of 
the General Assembly, the representative of the Byelorussian Soviet So- 
cialist Republic ** expressed the view that the Draft Declaration had 
been presented by the International Law Commission to the General 
Assembly ‘‘in violation of Articles 16, 21 and 22 of the Statute of the 
Commission,’’ and therefore should not be considered by the Sixth Com- 
mittee. Under the Statute, the Commission, after considering a draft to 
be satisfactory, must request the Secretary General to issue it as a Com- 
mission document and to give it the necessary publicity. The Commission 
must request governments to submit comments on this document within a 
reasonable time, and to prepare, in the light of those comments, a new 
draft for presentation to the General Assembly. As the Commission had 
not done any of these, the Draft Declaration could not be considered. 
Following the same line of reasoning, the representative of Poland ** 
subsequently made a formal motion to the effect that ‘‘the Draft Declara- 
tion should be referred to Governments for comments and observations, 
and that it should not be discussed by the Sixth Committee in the absence 
of those comments and observations.”’ 

The International Law Commission had given special consideration to 
the question of the procedure to be followed with respect to the Draft 
Declaration, and in particular to the question of whether or not the 
latter should be submitted immediately to the General Assembly. The 
Commission came to the conclusion that the Draft Declaration constituted 
a special assignment from the General Assembly, and that it was com- 
petent to adopt in relation to this task such a procedure as it deemed 
conducive to the effectiveness of its work. Consequently, it had decided 
to submit the Draft Declaration directly to the General Assembly.* 
The representative of Cuba ‘*° spoke in favor of the position taken by the 


86 For text of the Draft Declaration, see Report of the Commission, U.N. Doc. A/925, 
pp. 7-9; this JourNAL, Supp., Vol. 44 (1950), p. 15. See critical remarks by Kelsen, 
this JournaL, Vol. 44 (1950), pp. 259-276. 

87 General Assembly, 4th Sess., Official Records, Sixth Committee, pp. 165, 166. 

%8 Ibid., pp. 168, 169. 

9 Report of the Commission, U.N. Doc. A/925, p. 10; this JourNAL, Supp., Vol. 44 
(1950), p. 21. 

*°General Assembly, 4th Sess., Official Records, Sixth Committee, p. 168. 
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International Law Commission, and the representative of Iran declared 
that the Draft Declaration on Rights and Duties of States appeared on 
the agenda of the Sixth Committee by virtue of a decision of the Gen- 
eral Assembly, that the Committee was duty bound to consider it and that 
the Polish motion ran counter to the decision of the General Assembly. 
On his proposal, the Sixth Committee declared the Polish motion * out 
of order. 


B. Proposed Amendments to the Draft Declaration 


Various amendments were submitted to the Draft Declaration by vari- 
ous delegations, and one, the Delegation of Yugoslavia, submitted an en- 
tirely new draft declaration.*? The Sixth Committee, however, took no 
action on them, for it had decided not to go into a detailed analysis of the 
Commission’s Draft Declaration. Nevertheless, it may be of interest to 
mention some of the more salient amendments. 

The representative of China ** proposed to delete Article 7 of the Draft 
Declaration, which stipulates that ‘‘every State has the duty to ensure 
that the conditions prevailing in its territory do not menace interna- 
tional peace and order.’’ He further proposed to add some new articles. 
One of them was to the effect that ‘‘every State has the duty to condition 
the employment of force by the dictates of humanity and, in conse- 
quence, to refrain from cruelty towards enemy persons and attacks di- 
rected at enemy civilian population.’’ In addition, he also proposed 
three other new articles designed to curb external pressure and propa- 
ganda. The delegations of Argentina ** and Cuba*® each proposed the © 
addition of an article which would declare illegal the use of coercive meas- 
ures of an economic and political character, designed to force the will 
of another state. The Delegation of Cuba also proposed, inter alia, to 
add a new article on the right of asylum.*® 

During the course of the discussion, several representatives *” expressed 
objections to the principle contained in Article 14 of the Commission’s 
Draft Declaration to the effect that ‘‘the sovereignty of each State is sub- 


41 Tbid., pp. 170, 172. The vote on the Iranian proposal was 15 for, 10 against, with 
25 abstentions. 

42 U.N. Doc. A/C.6/326. 

43 U.N. Doe. A/C.6/L.4. Also General Assembly, 4th Sess., Official Records, Sixth 
Committee, p. 188. 

44 U.N. Doc. A/C.6/L.9. See also General Assembly, 4th Sess., Official Records, Sixth 
Committee, p. 199. 

45 U.N. Doe. A/C.6/L.25. See also General Assembly, 4th Sess., Official Records, Sixth 
Committee, p. 202. 

46 U.N. Doe. A/C.6/L.25. See also General Assembly, 4th Sess., Official Records, Sixth 
Committee, pp. 202, 203. 

47 Byelorussian Soviet Socialist Republic, ibid., p. 165; Chile, ibid., p. 216; Mexico 
ibid., p. 180; Soviet Union, ibid., p. 229. 
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ject to the supremacy of international law.’’ The representative of the 
Soviet Union declared that the theory of the supremacy of international 
law was ‘‘purely doctrinal, both erroneous and dangerous’’ and was ‘‘an 
out-moded theory which ran counter both to progress and to the prin- 


ciples of the Charter.’’ 


C. The Question Whether the General Assembly Should Adopt the 
Draft Declaration 


1. Difficulties in the way of adopting the Draft Declaration 


In the course of the general discussion in the Sixth Committee on the 
Draft Declaration, some delegations urged that the General Assembly 
should adopt the Draft Declaration with such amendments as may be 
necessary. Some other delegations were opposed to this course. 

The representative of Israel ** pointed out a number of what he termed 
‘‘eontradictions’’ in the Draft Declaration. In the first place, a declara- 
tion adopted by the General Assembly could not have binding force. 
Yet the Draft Declaration used the expressions ‘‘every State has the 
right ...’’ and ‘‘every State has the duty... .’’ There was, there- 
fore, ‘‘a contradiction between the non-legal form of the document and 
its legal econtents.’’ In the second place, he queried, ‘‘how could the 
General Assembly legislate for non-members?’’ Article 10 of the Charter 
could be interpreted as limiting the recommendations of the General 
Assembly to Members of the United Nations and to the Security Coun- 
cil, and it was open to question whether the Draft Declaration could be 
put into the framework of Article 2, paragraph 6, of the Charter. The 
third contradiction, according to the representative of Israel, ‘‘was that 
created by the International Law Commission between the Charter and 
the proposed Declaration.’’ Some articles in the Draft Declaration 
repeated provisions of the Charter, while others incorporated, in differ- 
ent language, principles embodied in the Charter. He asked: ‘‘What 
was to be gained by the reformulation of those principles in a document 
of lower legal hierarchy?’’ He reiterated the doubt previously ex- 
pressed by the Government of Sweden in 1947, ‘‘as to the wisdom of thus 
establishing a double series of partly overlapping rules. Such a pro- 
cedure is apt to lead to doubts and difficulties of interpretation in the 
future.’ 

The difficulties of formulating basic rights and duties of states were 
also stressed by some representatives who thought that the Draft Declara- 
tion contained principles which had not yet formed part of positive in- 
ternational law. Among these principles were, according to the repre- 


48 Ibid., pp. 180-183. See also comments by Kelsen, loc. cit. 
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sentative of France,*® Articles 4, 5 and 7 of the Draft Declaration. He 
added that Article 5 of the Draft Declaration providing for ‘‘equality in 
law’’ differed from Article 2, paragraph 1, of the Charter, which re- 
ferred to ‘‘sovereign equality.’’ 

Difficulties such as these seem to have inspired a feeling of caution in 
the Sixth Committee and deterred it from recommending the immediate 
adoption by the General Assembly of a declaration. 


2. “‘Commendation’”’ of the Draft Declaration to Member States and 
Jurists 


Early in the consideration of the question, the Delegation of the United 
States submitted a draft resolution *° providing that the General Assembly 
should deem the Draft Declaration ‘‘a notable and substantial contribu- 
tion towards the codification and the progressive development of inter- 
national law’’ and should ‘‘commend’’ it to the ‘‘continuing considera- 
tion of Member States, of international tribunals and jurists of all 
nations as a source of law and as a guide to its progressive development.”’ 
The Argentine Delegation presented another draft resolution *' which 
stipulated that the General Assembly ‘‘notes’’ the Draft Declaration 
‘‘which it regards as a substantial contribution towards the progressive 
development of international law and its codification.’’ In addition, it 


proposed to transmit the Draft Declaration to Member States and insti- 


tutions engaged in the study of international law, and to request them 
to furnish their comments and suggestions to the International Law 
Commission. The Commission, in turn, would be directed ‘‘to submit a 
Draft Declaration on the Rights and Duties of States, taking into ac- 
count the observations received,’’ for the consideration of the General 
Assembly at its fifth regular session. The draft resolutions of the United 
States and Argentina were later superseded by a draft resolution pre- 
sented jointly by the delegations of Argentina, The Netherlands and the 
United States,®? which became the basis of subsequent discussions in the 
Committee on the Draft Declaration. 

The United States draft resolution had proposed to commend the Draft 
Declaration to the continuing consideration of Member States, international 
tribunals and jurists of all nations ‘‘as a source of law and as a guide to 
its progressive development.’’ The joint draft resolution would commend 
the Draft Declaration ‘‘as a guide to international law and to its progressive 


49 Ibid., p. 196. Art. 4 relates to the duty to refrain from fomenting civil strife in 
the territory of another state; Art. 5 provides for the right of equality in law; and 
Art. 7 stipulates that every state has ‘‘the duty to ensure that conditions prevailing 
in its territory do not menace international peace and order.’’ 

50 U.N. Doc. A/C.6/330. 51 U.N. Doc. A/C.6/332. 

52 U.N. Doe. A/C.6/L.50. 
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development.’’ The expressions ‘‘as a source of law’’ and ‘‘as a guide to 
international law’’ gave rise to considerable discussion. 

Those representatives who advocated the use of the term ‘‘source of 
law’? hoped that the General Assembly would note the Draft Declaration 
as an important contribution to the sources of existing law, and as an 
authoritative statement of the principles of law on the subject. This point 
of view was maintained by the representative of India °* who affirmed that 
the Draft Declaration could provide a source of international law to which 
governments, international tribunals and jurists might have recourse for 
the solution of questions pertaining to the rights and duties of states. The 
representative of the United States ** made it clear, however, that the term 
‘‘source of law’’ had been used in the sense of Article 38, paragraph 1(d), 
of the Statute of the International Court of Justice, namely, as a subsidiary 
means for the determination of the rules of law. 


The term ‘‘source of law’’ was opposed by various delegations for a 
variety of reasons. The representative of Mexico ** said that the term was 
ambiguous, as ‘‘it could be taken to mean either a formative process or the 
creation of law or even the final document.’’ The representative of Israel °° 
pointed out that the sources of international law had been exhaustively 
listed in Article 38 of the Statute of the International Court of Justice; 
declarations did not appear in that list unless it was suggested that declara- 
tions should be considered under paragraph 1(d) of that article on sub- 
sidiary sources. The representative of France ** found it difficult to con- 
sider the Draft Declaration as an auxiliary means for the determination of 
rules of law analogous to the ‘‘teachings of the most qualified publicists 
of the various nations.’’ He pointed out that, while the International Law 
Commission counted among its members some of the world’s greatest 
jurists, the Draft Declaration was not the refiection of their teachings but 
a synthesis of their opinions. The representative of Poland *® said that 
even if the Draft Declaration were to be considered as the teachings and 
writings of eminent jurists under Article 38, paragraph 1(d), these writings 
could never be regarded as a source of law, but could only serve as a sub- 
sidiary means for the determination of the rules of law, that is, as evidence 
of what was or was not law when other evidence was unavailable. 

The term ‘‘guide to international law’’ which appeared in the joint draft 
resolution also met with some disapproval. The representative of Israel *® 
wondered in what sense and in what circumstances the governments would 
be guided by the Draft Declaration: ‘‘Was it intended to make up for 
omissions in international law, to serve as a guide in the interpretation of 
international law, in its application or in its future development ?’’ 


58 General Assembly, 4th Sess., Official Records, Sixth Committee, p. 190. 
54 Tbid., p. 167. 55 Ibid., p. 248. 
56 Ibid., p. 181. 57 Ibid., p. 196. 
58 Ibid., p. 246. 59 Ibid., p. 245. 
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The Sixth Committee rejected the provision to commend the Draft 
Declaration as a source of law.*® The Committee adopted also a Polish 
amendment which, in effect, deleted the reference to ‘‘guide to international 
law and to its progressive development,’’ contained in the joint draft 
resolution.® 

The resolution as finally adopted by the General Assembly provides that 
the General Assembly : 


1. Notes the Draft Declaration on Rights and Duties of States pre- 
pared by the International Law Commission and expresses to the 
Commission its appreciation for its work on the Draft Declaration; 

. Deems the Draft Declaration a notable and substantial contribution 
towards the progressive development of international law and its 
codification and as such commends it to the continuing attention 
of Member States and of jurists of all nations. 


3. Reference of the Draft Declaration to Member States for Comments 


The joint draft resolution proposed that the General Assembly should 
transmit the Draft Declaration to Member States and institutions engaged 
in the study of international law for consideration and request them to 
furnish their comments and suggestions.®* Since a majority of the members 
in the Sixth Committee were agreed that the General Assembly should not 
adopt a Draft Declaration at its present session and since the Committee 
had indeed refrained from discussing amendments to the text of the Draft 
Declaration, the suggestion to transmit the Draft Declaration to Member 
States gained general acceptance. 

The Committee, however, decided, upon a motion by Venezuela, to delete 
the reference to ‘‘institutions engaged in the study of international law,” 
on the ground that the scientific stage of the work in connection with the 
Draft Declaration had been completed and that the General Assembly had 
only the views of the governments to consider in order to take the purely 
political decisions.** On the other hand, the Committee rejected an amend- 


60 Ibid., p. 250. This motion was made by the representative of Cuba in the form of 
an amendment (U.N. Doc. A/C.6/L.55) to the joint Argentine, Netherlands, United 
States draft resolution. The Cuban motion was rejected by 24 votes to 12, with 14 
abstentions. At the 270th plenary meeting of the General Assembly, the Cuban Delega- 
tion again moved an amendment to commend the principles formulated in the Draft 
Declaration as a source of international law. This amendment was rejected by 22 
votes to 11, with 15 abstentions. U.N. Doc. A/1213. See General Assembly, 4th Sess., 
Official Records, Plenary Meetings, pp. 537-549. 

61 Ibid., p. 250. The original Polish amendment is in A/C.6/L.59. The vote was 38 
to 11, with 4 abstentions. 

62 U.N. Doc. A/C.6/L.50, 7th par. 

63 See General Assembly, 4th Sess., Official Records, Sixth Committee, pp. 195, 25 
The vote to adopt the Venezuelan motion was 20 to 16, with 14 abstentions, ibid., p. 264. 
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ment, jointly proposed by Chile and Colombia, to transmit the comments 
of Member States to the International Law Commission. 
The text of the paragraph, as adopted by the Sixth Committee, read as 
follows : 
3. Resolves to transmit to Member States, for consideration, the Draft 
Declaration together with all the documentation relating thereto 
produced during the present session of the General Assembly, and 


to request them to furnish their comments and suggestions at the 
latest by 1 July 1950. 


Upon the proposal of the representative of Australia, the Sixth Com- 
mittee further adopted ® the following new paragraph: 


4. Requests Member States to furnish at the same time comments on 
the following questions: 


(a) Whether any further action should be taken by the General 
Assembly on the Draft Declaration ; 


(b) If so, the exact nature of the document to be aimed at and the 
future procedure to be adopted in relation to it. 


With respect to the comments and suggestions furnished by Member 
States, the joint proposal had provided that the Secretary General should 
publish them ‘‘for such use as the General Assembly may find desirable.”’ 
Upon an amendment proposed by Chile and Colombia, the Sixth Committee 
decided to add to the end of the clause the words ‘‘at its next session,’’ 
in order to make consideration of the Draft Declaration imperative at the 
fifth session of the General Assembly. This added phrase was, however, 
deleted at the plenary meeting, upon adoption of a Danish amendment.” 

As adopted by the General Assembly, the paragraph reads as follows: 


5. Requests the Secretary-General to prepare and publish the sugges- 
tions and comments furnished by Member States, for such use as 
the General Assembly may find desirable. 


The Committee finally adopted a last paragraph * providing: 


64 Ibid., p. 263. The vote to reject was 26 to 12, with 8 abstentions. For text of 
amendment, see U.N. Doc. A/C.6/L.56. 

65 The vote was 34 to 11, with 5 abstentions. General Assembly, 4th Sess., Official 
Records, Sixth Committee, p. 264. The proposal adopted was U.N. Doe. A/C.6/L.64, 
being a revised version of an earlier amendment by the same delegation, A/C.6/L.58. 
The seope of comments under par. (b) may be visualized by reference to the earlier 
amendment which further requested the Member States to specify whether the nature 
of the instrument should be ‘‘(a) a restatement by experts of existing international 
law; (b) a convention; (c) a declaration to be proclaimed by the General Assembly as 
the standard of international conduct.’’ 

66 The vote for the amendment was 29 to 9, with 14 abstentions. The paragraph 
as amended was adopted by 36 votes to 3, with 12 abstentions. General Assembly, 
4th Sess., Official Records, Sixth Committee, p. 270. 

67 Ibid., Plenary Meetings, p. 549. The vote for the Danish amendment was 19 to 
15, with 14 abstentions. 

68 Ibid., Sixth Committee, p. 271. The vote was 48 to none, with 3 abstentions. 
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6. Directs that the text of the Draft Declaration be annexed to the 
present resolution. 


The joint draft resolution as a whole was adopted by the Sixth Committee 
by 39 votes to none, with 10 abstentions.®® It was submitted to the General 
Assembly and, subject to the amendment to the penultimate paragraph re- 
ferred to above, the draft resolution recommended by the Sixth Committee 
was, after a brief discussion, adopted by the General Assembly at the 270th 
plenary meeting, on December 6, 1949,7° by 30 votes to none, with 12 
abstentions. 


The progressive development and codification of international law are, 
of necessity, time-consuming processes. The International Law Commis- 
sion has, nonetheless, embarked upon its work with earnestness and has 
made a definite, if necessarily modest, beginning in its task. Deservedly, 
it has won the appreciation of the General Assembly. 

The Commission is a subsidiary organ of the General Assembly. Sub- 
ject to that, it is, in the words of Sir Hartley Shaweross, the representative 
of the United Kingdom, ‘‘an organ whose authority and independence in 
international law were second only to the International Court of Justice.’’” 
This is so because, under its Statute, it is to be composed of ‘‘persons of 
recognized competence in international law’’ and because its members are 
elected to serve in their personal capacity and not to represent their re- 
spective governments. Bearing in mind that governments are understand- 
ably reluctant to pledge beforehand what their view of international law 
is going to be on any particular subject-matter, and remembering that the 
League of Nations Codification Conference at The Hague was unsuccessful 
principally because the delegates went to it armed with governmental in- 
structions, the student of international law will agree that the relative 
independence of the Commission should augur well for its ultimate success. 

It is true that a majority of the members of the General Assembly, at 
the session under review, have shown hesitation to adopt forthwith the 
Draft Declaration on Rights and Duties of States prepared by the Com- 
mission. Notwithstanding that, the careful consideration of, and the 
stimulating debates on, the report of the Commission as outlined above 
testify anew to the seriousness with which the Members of the United 
Nations view the task of the progressive development and codification of 
international law. It is not too much to hope that, given time and perse- 
verance of the International Law Commission and the encouragement and 
support by the governments, that task will, in due course, be crowned with 
a success commensurate with its importance. 


69 Ibid. 

70 General Assembly, 4th Sess., Official Records, Plenary Meetings, p. 549. The full 
text of the resolution may be found in General Assembly, 4th Sess., Official Records, 
Resolutions, pp. 66, 67. 

71 General Assembly, 4th Sess., Official Records, Sixth Committee, p. 105. 


EDITORIAL COMMENT 


CHARTER PROVISIONS ON HUMAN RIGHTS IN AMERICAN LAW 


In Fujii v. California, decided on April 24, 1950, the District Court of 
Appeal of the second appellate district of California held that the Alien 
Land Law of California? must yield to the Charter of the United Nations 
as the superior authority, and was therefore unenforceable. As this holding 
was based upon a misconception of the human rights provisions of the 
Charter, it seems to call for some comment. The writer has been retained 
by the State of California in a case which has nothing to do with the prob- 
lems here discussed; this comment is made wholly independently of any 
views which the State may hold. 


Tue Human Ricuts PROVISIONS IN THE CHARTER 


The Preamble of the United Nations Charter states that ‘‘ We the peoples 
of the United Nations’’ are determined ‘‘to reaffirm faith in fundamental 
human rights.’’ Article 1 (3) of the Charter states as one of the purposes 
of the United Nations: 


To achieve international cooperation in solving international prob- 


lems of an economic, social, cultural, or humanitarian character, and in 
promoting and encouraging respect for human rights and for funda- 
mental freedoms for all without distinction as to race, sex, language, 
or religion ; 
This statement of a general purpose of the Organization does not impose 
an obligation on the United States as a Member of the United Nations to 
take any specific action. 
Article 13 (1) provides that the General Assembly shall initiate studies 
and make recommendations for the purpose of 


b. promoting international cooperation in the economie, social ecul- 
tural, educational, and health fields, and assisting in the realization of 
human rights and fundamental freedoms for all without distinction 
as to race, sex, language, or religion. 


This article relates entirely to the powers of the Assembly rather than to 
obligations of Members, and recommendations by the General Assembly do 
not have a binding character. 

1 California Dist. Ct. App., 2nd Dist., April 24, 1950, reported in Los Angeles Daily 
Journal, April 25, 1950, p. 1; digest in this JourNAL, p. 590. An appeal was filed on 
June 2, 1950. 

21 Deering’s General Laws of California, Act 261 as amended. This law forbids 
ownership of land by any alien not eligible to citizenship. 
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Article 55 provides : 


With a view to the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations 
based on respect for the principle of equal rights and self-determination 
of peoples, the United Nations shall promote: 

a. higher standards of living, full employment, and conditions of 
economic and social progress and development ; 

b. solutions of international economic, social, health, and related 
problems; and international cultural and educational cooperation ; and 

¢e. universal respect for, and observance of, human rights and funda- 
mental freedoms for all without distinction as to race, sex, language 
or religion. 

This statement of the ends to be ‘‘promoted”’ by the United Nations does 
not create any specific obligation for a Member of the Organization. 

In Article 56, the Members ‘‘ pledge themselves to take joint and separate 
action in cooperation with the Organization for the achievement of the 
purposes set forth in Article 55.’’ The French text, which gives a slightly 
varied emphasis, provides: ‘‘Les Membres s’engagent, en vue d’atteindre 
les buts énoncés a l’article 55, ad agir, tant conjointement que séparément, en 
coopération avec l’Organisation.’’ The obligation imposed by Article 56 
is limited to codperation with the United Nations. The extent and form 
of its cooperation are to be determined by the government of each Member. 

Article 62 (2) empowers the Economie and Social Council to make recom- 
mendations ‘‘for the purpose of promoting respect for, and observance of, 
human rights and fundamental freedoms for all.’’ This provision, like 
Article 13 (1), refers only to the competence of a principal organ of the 
United Nations, whose recommendations are not obligatory. 

Article 76 provides: 


The basic objectives of the trusteeship system, in accordance with 
the Purposes of the United Nations laid down in Article 1 of the pres- 
ent Charter, shall be: 


e. to encourage respect for human rights and for fundamental 
freedoms for all without distinction as to race, sex, language, or religion. 
and to encourage recognition of the interdependence of the peoples of 
the world; .. 


Paragraph (ce) merely states an objective of the trusteeship system. 


THE CHARTER PROVISIONS IN AMERICAN’ LAW 


The Constitution of the United States provides in Article 6 (2) that 
treaties made under the authority of the United States shall be ‘‘the supreme 
law of the land; and the judges in every State shall be bound thereby.’ * 


8 Corresponding provisions do not exist in the fundamental laws of some Members 
the United Nations. 


at 
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In consequence, a provision in a treaty may be incorporated in the national 
law of the United States, so as to supersede inconsistent earlier acts of 
Congress and inconsistent State legislation (Bacardi Corporation of 


America v. Domenech (1940), 311 U. S. 150; Clark v. Allen (1947), 331 


U.S. 503). 

It has long been established, however, that this is true only of self-execut- 
ing treaty provisions, and that the result does not follow when the treaty 
provisions merely obligate the United States to take certain action. The 
classic statement of this principle was made by Chief Justice Marshall many 
decades ago in Foster v. Neilson (1829), 2 Peters 253, 314,* as follows: 


Our Constitution declares a treaty to be the law of the land. It is, 
consequently, to be regarded in Courts of justice as equivalent to an 
act of the legislature, whenever it operates of itself without the aid of 
any legislative provision. But when the terms of the stipulation im- 
port a contract, when either of the parties engages to perform a par- 
ticular act, the treaty addresses itself to the political, not the judicial 
department; and the legislature must execute the contract before it 
ean become a rule for the Court. 


Of course a single treaty may contain both kinds of provisions—some which 
are, and some which are not, self-executing. This view was taken by Chief 
Justice Stone in Aguilar v. Standard Oil Co. (New Jersey) (19438), 318 
U.S. 724, 738. 

The Charter is a treaty to which the United States is a party; it is ‘‘made 
under the authority of the United States,’’ within the provision of Article 
6 (2) of the Constitution. Some of its provisions may have been incorpo- 
rated into the municipal law of the United States as self-executing pro- 
visions; this has been thought to be true, for example, of provisions in 
Articles 104 and 105 concerning the legal capacity of the Organization and 
its privileges and immunities (Curran v. City of New York (1947), 77 
N.Y.S. (2d), 206, 212). 

Clearly, however, the Charter’s provisions on human rights have not 
been incorporated into the municipal law of the United States so as to 
supersede inconsistent State legislation, because they are not self-exe- 
cuting. They state general purposes and create for the United States 
only obligations to codperate in promoting certain ends. Insofar as the 
United States is concerned, they address themselves ‘‘to the political, 
not to the judicial department, and the legislature must execute the con- 
tract before it ean become a rule for the Court.’’ Apart from action taken 
by Congress to implement them, the application of the Charter’s human 
rights provisions is not for a court to undertake. The extent to which 
Congress has power to implement by legislation the human rights provisions 
of the Charter is another question, which need not be discussed here. 


*The specific treaty under consideration in Foster v. Nielson was later held to be self- 
executing, 
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The ‘‘human rights and fundamental freedoms’’ referred to in Articles 
1 (3) and 55 (c), 62 (2), and 76 (c) are not defined in the Charter of the 
United Nations. In the effort to promote ‘‘respect for and observance of”’ 
them, no organ of the United Nations has been endowed with legislative 
power. Mr. Edward R. Stettinius, Jr., who served as the Chief of the 
United States Delegation at the San Francisco Conference, stressed this 
point in the hearings on the Charter before the Senate Committee on For. 
eign Relations in 1945 (Hearings, Part I, p. 45): 


Because the United Nations is an organization of sovereign states, 
the General Assembly does not have legislative power. It can recom- 
mend, but it cannot impose its recommendations upon the member 
states. 


The same point was emphasized by Mr. Leo Pasvolsky, one of the American 
draftsmen of the Charter, who gave the following explanation of the Chapter 
of the Charter which contains Articles 55 and 56 (Hearings, Part I, p. 133 


The objective here is to build up a system of international coopera- 
tion in the promotion of all of these important matters. The powers 
given to the Assembly in the economic and social fields in these respects 
are in no way the powers of imposition ; they are powers of recommenda- 
tion; powers of coordination through recommendation. 


THE UNIVERSAL DECLARATION OF HuMAN RIGHTS 


Acting under Article 68 of the Charter, the Economie and Social Council 
created a commission ‘‘for the promotion of human rights.’’ This Commis- 
sion drafted the Universal Declaration of Human Rights which was 
adopted by the General Assembly on December 10, 1948 (Official Records, 
3d Session, Part I, pp. 71-77).° This Declaration was proclaimed by the 
General Assembly 


as a common standard of achievement for all peoples and all nations, 
to the end that every individual and every organ of society, keeping 
this declaration constantly in mind, shall strive by teaching and educa- 
tion to promote respect for these rights and freedoms and by progres: 
sive measures, national and international, to secure their universal and 
effective recognition and observance, both among the peoples of mem- 
ber states themselves and among the peoples of territories under t! sit 
jurisdiction. 

On the day before the adoption of the Declaration, the representative of the 

United States, Mrs. Franklin D. Roosevelt, made the following statemen 


concerning the Declaration (Department of State Bulletin, Vol. 19, No. 494. 
December 19, 1948, p. 751) : 


. . my Government has made it clear in the course of the development 
of the declaration that it does not consider that the economic and social 


5 This JOURNAL, Supp., Vol. 43 (1949), p. 127. 
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and cultural rights stated in the declaration imply an obligation on 
governments to assure the enjoyment of these rights by direct govern- 
mental action. 
Speaking in the Third Committee of the General Assembly, Mrs. Roosevelt 
had previously stated that ‘‘the draft Declaration was not a treaty or inter- 
national agreement,’’ and that if it was adopted it would not be ‘‘legally 
binding’’ (Official Records, 3d Committee, 3d Session, Part I, p. 32). 

After these official statements, no doubt can exist as to the character of 
the Declaration. It is in no sense binding on the Government of the United 
States, and its provisions have not been incorporated in our national law. 

In its opinion the California District Court of Appeal invoked Article 
17 of the Universal Declaration, but it did not refer to the limited purpose 
for which the Declaration was proclaimed by the General Assembly. The 
provision in Article 17 that ‘‘everyone has the right to own property alone 
as well as in association with others,’’ is so general that it could not sustain 
the result of the court’s decision, even if it were incorporated into American 
law. 

The Human Rights Commission of the United Nations is now engaged 
in drafting a second instrument—a Covenant on Human Rights. If this 
Covenant is signed and ratified by the United States, and if it is brought 
into force by a sufficient number of nations, it will be on a wholly different 
basis from that of the Declaration. It is designed to be a treaty between 
various nations. As such, depending on a text which has not yet been 
finalized, its self-executing provisions might be incorporated into American 
law; the United States is currently insisting that its provisions should not 
be self-exeeuting. The California court would seem to have anticipated 
events which may or may not transpire in the future. 

The California court may have relied on the report of a case involving 
certain provisions of the Alien Land Law of California which was recently 
before the Supreme Court of the United States. In Oyama v. California 
(1948), 332 U. S. 633,° the Supreme Court found certain provisions of the 
law to be discriminatory against a citizen of the United States. The ques- 
tion raised in Fujii v. California was not there involved; yet in a concurring 
opinion Justices Black and Douglas went out of their way to declare (pp. 
649-650) 

There are additional reasons now why that law stands as an obstacle 
to the free accomplishment of our policy in the international field. 
One of these reasons is that we have recently pledged ourselves to co- 
operate with the United Nations to ‘‘promote . . . universal respect 
for, and observance of, human rights and fundamental freedoms for 
all without distinction as to race, sex, language, or religion.’’ How 
can this nation be faithful to this international pledge if state laws 
which bar land ownership and occupancy by aliens on account of race 
are permitted to be enforced? * 

® This JouRNAL, Vol. 42 (1948), p. 475. 

7 Cf. Re Drummond Wren, 1945 Ontario Reports 778, [1945] 4 D.L.R. 674. 
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Clearly a court is not the appropriate agency to determine for the Govern- 
ment of the United States the particular way in which it should ‘‘ cooperate 
with the United Nations.’’ The fact that the United States has obligated 
itself to codperate may be taken into consideration in determining the 
national public policy, however. 

The California law applies to land ownership the same racial diserimina- 
tions as the Federal law applies to naturalization. If higher courts should 
affirm the holding that California’s Alien Land Law is unenforceable, some 
doubt might be cast upon the validity of the racial limitations embodied in 
Section 303 of the United States Nationality Law of 1940, as amended in 
1946 (60 Stat. 416, 417). 

MaNtey O. Hupson 


SOME THOUGHTS ABOUT RECOGNITION 


In a letter of March 8, 1950, to the President of the Security Council, 
the Secretary General of the United Nations transmitted an originally 
confidential memorandum prepared by the Secretariat concerning the 
problem of recognition raised by the claim of the Communist government 
to represent China in the organs of the United Nations. This memo- 
randum includes the following paragraphs: 


The recognition of a new State, or of a new government of an exist- 
ing State, is a unilateral act which the recognizing government can 
grant or withhold. It is true that some legal writers have argued 
foreibly that when a new government, which comes into power 
through revolutionary means, enjoys a reasonable prospect of perma- 
nency, the habitual obedience of the bulk of the population, other 
States are under a legal duty to recognize it. However, while States 
may regard it as desirable to follow certain legal principles in ac- 
cording or withholding recognition, the practice of States shows that 
the act of recognition is still regarded as essentially a political de- 
cision, which each State decides in accordance with its own free ap- 
preciation of the situation. ... 

Various legal scholars have argued that this rule of individual 
recognition through the free choice of States should be replaced by 
collective recognition through an international organization such as 
the United Nations (e.g., Lauterpacht, Recognition in International 
Law). If this were now the rule then the present impasse would 
not exist, since there would be no individual recognition of the new 
Chinese government, but only action by the appropriate United Na- 
tions organ. The fact remains, however, that the States have re- 
fused to accept any such rule and the United Nations does not possess 
any authority to recognize either a new State or a new government 
of an existing State. To establish the rule of collective recognition 
by the United Nations, would require either an amendment of the 
Charter or a treaty to which all Members would adhere. 

On the other hand, membership of a State in the United Nations 
and representation of a State in the organs is clearly determined by 
a collective act of the appropriate organ; in the case of membership, 
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by vote of the General Assembly on recommendation of the Security 
Council, in the case of representation, by vote of each competent 
organ on the credentials of the purported representatives. Since, 
therefore, recognition of either State or government is an individual 
act, and either admission to membership or acceptance of represen- 
tation in the Organization are collective acts, it would appear to be 
legally inadmissible to condition the later acts by a requirement that 
they be preceded by individual recognition. 

The practice as regards representation of Member States in the 
United Nations organs has, until the Chinese question arose, been 
uniformly to the effect that representation is distinctly separate from 
the issue of recognition of a government. It is a remarkable fact 
that, despite the fairly large number of revolutionary changes of 
government and the large number of instances of breach of diplo- 
matic relations among Members, there has not been one single in- 
stance of a challenge of credentials of a representative in the many 
thousands of meetings which were held during four years. On the 
contrary, whenever the reports of credentials committees were voted 
on (as in the sessions of the General Assembly), they were always 
adopted unanimously and without reservation by any Members. 

The Members have therefore made clear by an unbroken practice 
that (1) a Member could properly vote to accept a representative 
of a government which it did not recognize, or with which it had no 
diplomatic relations, and (2) that such a vote did not imply recogni- 
tion or readiness to assume diplomatic relations. : 

It is submitted that the proper principle can be derived by analogy 
from Article 4 of the Charter. This article requires that an appli- 
eant for membership must be able and willing to carry out the obli- 
gations of membership. The obligations of membership can be ear- 
ried out only by governments which in fact possess the power to do 
so. Where a revolutionary government presents itself as represent- 
ing a State, in rivalry to an existing government, the question at 
issue should be which of these two governments in fact is in a posi- 
tion to employ the resources and direct the people of the State in 
fulfillment of the obligations of membership. In essence, this means 
an inquiry as to whether the new government exercises effective au- 
thority in the territory of the State and is habitually obeyed by the 
bulk of the population. 

If so, it would seem to be appropriate for the United Nations or- 
gans, through their collective action, to accord it the right to rep- 
resent the State in the Organization, even though individual Mem- 
bers of the Organization refuse, and may continue to refuse, to accord 
it recognition as a lawful government for reasons which are valid 
under their national policies. 


This memorandum is not concerned with the distinction between the 
recognition of states and the recognition of governments, but with the 
distinction between (1) the recognition of a state or a government and 
(2) the admittance of a state to membership or to representation in the 
United Nations. It is also concerned with the distinction between the 
policies of a Member of the United Nations in respect (1) to the recog- 
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nition of a state or government and (2) to the approval of the admit- 
tance of a state to the United Nations or of the credentials of a representa- 
tive of a Member State. The latter distinction seems more verbal than 
real and so does the former, if attention is confined to the effect of these 
acts under general international law. 

Recognition of a new state means only that the recognizing authority 
proposes to treat the entity as a state under international law and ree- 
ognition of a government means only that the recognizing authority 
proposes to treat the government as representative of a state. In this 
sense, the United Nations, by admitting an entity to its membership, can 
be properly said to ‘‘recognize’’ that entity as a state, and if it admits 
an individual appointed by a government as a representative of a state, 
it can properly be said to ‘‘recognize’’ the appointing government as the 
government of that state. Admittance to the United Nations implies, 
of course, much more than recognition of statehood, because it adds to 
the rights and duties of a state under general international law, the 
rights and duties of a Member under the Charter, but Articles 2 (1) and 
4 make it clear that every Member is regarded by the United Nations as 
a sovereign state with a position under general international law equal 
to that of other sovereign states... The question is not whether the United 
Nations can recognize, but whether its recognition is binding on anyone 
else. 

On this question, the important distinction seems to be that between 
‘‘pnarticular recognition’’ and ‘‘general recognition.’’ The latter term 
means something different from ‘‘collective recognition.’? An interna- 
tional tribunal may be faced by the question of whether a given entity 
is a state or is a government capable of representing a state. In answer- 
ing this question an international tribunal must utilize the conception 
which this writer calls ‘‘general recognition.’’ That is, it must reach a 
conclusion whether the community of nations as a whole regards the 
entity as a state or as a government. Doubtless factors other than ‘‘reec- 
ognitions’’ by states and international organizations, such as de facto 
existence, the probable duration of such existence, the stability of the 


1It follows from this that in the contemplation of the United Nations the Ukraine 
and Byelorussia are suvereign states, and the Union of Soviet Socialist Republics does 
not include those two republics. British Commonwealth and League of Nations practice 
interpreted the term ‘‘British Empire’’ used in the Covenant to mean ‘‘Great Britain 
and Northern Ireland and all parts of the British Empire which are not separate members 
of the League.’’ Report of the Inter-Imperial Relations Committee of the Im- 
perial Conference of 1926 (Cmd. 2768, 1926 (append.); P. J. Noel Baker, The Pres- 
ent Juridical Status of the British Dominions in International Law (London, 1929), pp. 
360 ff., 395, 401; Q. Wright, Mandates Under the League of Nations (Chicago, 1930), 
pp. 130-31. Goodrich and Hambro, Charter of the United Nations (2nd ed., Boston, 
1949), pp. 98 ff., 124 ff., 132) point out the discordance between the legal and the 
factual situation in regard to certain Members of the United Nations. 
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entity, ete., will enter into the judgment of the tribunal as evidence of 
the probable intention of members of the community of nations which 
have not expressly recognized the entity, or of the probable motives of 
those that have explicitly refused to recognize it. But evidence of ‘‘gen- 
eral recognition’’ by the members of the community of nations, whether 
express, tacit or presumed, is of major importance for determining the 
position of the community of nations on the subject. In the case of a 
new government, de facto control of the organs and the territory of the 
state creates a presumption not to be overridden even by widespread 
failure to accord express recognition. In the Tinoco Arbitration between 
Great Britain and Costa Rica, Chief Justice Taft, as arbitrator, said: 


I must hold from the evidence that the Tinoco government was an 
actual sovereign government. But it is urged that many leading 
powers refused to recognize the Tinoco government, and that recog- 
nition by other nations is the chief and best evidence of the birth, 
existence and continuity of succession of a government. Undoubt- 
edly recognition by other powers is an important evidential factor 
in establishing proof of the existence of a government in the society 
of nations. [He then points out that twenty governments had rec- 
ognized the Tinoco government and, after discussing the position of 
others which had not, including the United States, Great Britain, 
France, and Italy, continues:| The non-recognition by other nations 
of a government claiming to be a national personality, is usually 
appropriate evidence that it has not attained the independence and 
control entitling it by international law to be classed as such. But 
when recognition vel non of a government is by such nations de- 
termined by inquiry, not into its de facto sovereignty and complete 
governmental control, but into its illegitimacy or irregularity of 
origin, their non-recognition loses something of evidential weight on 
the issue with which those applying the rules of international law 
are alone concerned. What is true of the non-recognition of the 
United States in its bearing upon the existence of a de facto gov- 
ernment under Tinoco for thirty months is probably in a measure 
true of the non-recognition by her allies in the European War. 
Such non-recognition for any reason, however, cannot outweigh the 
evidence disclosed by this record before me as to the de facto char- 
acter of Tinoco’s government, according to the standard set by in- 
ternational law.? 


There can, of course, be no absolute criterion of how many recognitions, 
express or implied, it takes to constitute ‘‘general recognition.’’ The 
importance of the recognizing states would undoubtedly deserve con- 
sideration. It is submitted, however, that, in view of the size of its mem- 
bership and of its position with reference to the community of nations 
as a whole,* recognition of an entity as a state or a government by the 
United Nations would usually provide adequate evidence of ‘‘general 

? This JouRNAL, Vol. 18 (1924), pp. 152-154. 
* See especially Art. 2, par. 6, of the Charter. 
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recognition.’’ By that is meant that a tribunal applying international 
law would normally have to hold that the entity in question was a state 
or a government in the sense of general international law.* 

This, of course, does not mean that a particular state might not remain 
obdurate, and of course its own courts would have to follow the views of 
the political organs of the state. It would, however, be difficult for a 
state to long maintain such an attitude, particularly if it were a member 
of the United Nations and consequently had to deal with the entity ree. 
ognized by the United Nations as a state or a government within the 
organs of the United Nations. It might refuse to deal with the entity at 
all outside the United Nations, but it would find it confusing to deal with 
another government of the same state diplomatically. 

Therefore by the nature of the situation ‘‘recognition’’ by the United 
Nations does ordinarily constitute ‘‘general recognition’’ and has an ob- 
jective effect different from that of recognition by any single state.’ 
This results from the situation, and no amendment of the Charter or 
treaty conferring new powers on the United Nations is necessary to bring 
about this consequence. 

The other question raised concerns the policy of states in extending 
recognition to other states and governments. The Secretariat memo- 
randum asserts that ‘‘the Members have . . . made clear by an unbroken 
practice that (1) a Member could properly vote to accept a representative 
of a government which it did not recognize, or with which it had no dip- 
lomatic relations, and (2) that such a vote did not imply recognition or 
readiness to assume diplomatic relations’’ (Italics supplied). If both 
phrases had been confined to ‘‘diplomatie relations’’ and the underlined 
phrases concerning ‘‘recognition’’ had been omitted, the sentence would 
have been unexceptionable.® States may well vote to admit Yemen to 
the United Nations, even though they do not maintain diplomatic rela- 
tions with it and have no intention of doing so, but it is submitted, that 
they have no right to vote for Yemen as a Member unless they consider 
it a state, 7.e., ‘‘recognize’’ it, since under Article 4 of the Charter state- 


4 The International Court of Justice as ‘‘the principle judicial organ of the United 
Nations’’ (Art. 92) would appear to be bound by such ‘‘recognitions’’ by the principal 
political organs of the United Nations, i.e., the General Assembly and the Security 
Council. If they differed, the opinion of the General Assembly, as the more widely 
representative, would probably be held to prevail. 

5 This was generally accepted in respect to the League of Nations. Malbone W. 
Graham, The League of Nations and the Recognition of States (1933), pp. 34, 39; In 
Quest of a Law of Recognition (1933), p. 21; Lauterpacht, Recognition in International 
Law (Cambridge, 1947), pp. 401 ff. 

6‘¢The distinction must be asserted between recognizing a government and entering 
into diplomatic relations with it. No state is legally obliged to enter into and maintain 
diplomatie relations with a State or Government which it recognizes. On the other 
hand, it can not enter into full and normal diplomatic relations with a State or Gover: 
ment which it does not recognize’’ (H. Lauterpacht, London Times, Jan. 6, 1950). 
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hood is a prerequisite for membership in the United Nations. Further- 
more, 2 Member has no right to vote to aecept credentials emerging from 
“the government’’ of Yemen unless it thinks that government is really 
the government of Yemen, 7.e., unless it ‘‘recognizes’’ it. It could hardly 
think that, if it is at the moment dealing diplomatically with another 
government of Yemen. It is doubtful whether the instances on which 
the statement was based referred to cases where a Member of the United 
Nations definitely took the position that the entity seeking admission 
was not a state or that the representative was appointed by a group which 
the Member in question thought was not the government of a state. In 
the Chinese situation it is difficult to see how an American representative 
in any organ of the United Nations can vote to approve the credentials 
of the Communist government so long as the President of the United 
States continues to regard the Kuomintang government as the Govern- 
ment of China. 

If the United States applied its traditional policy of recognizing de facto 
governments, it would probably find itself recognizing the Communist gov- 
ernment. Professor Lauterpacht in the London Times for January 6, 1950, 
implied that the action of the British Government in recognizing the Com- 
munist government of China could be supported on that ground. This 
position can be accepted as an implication of traditional national policy 
without endorsing Professor Lauterpacht’s position that there is a legal 
obligation for states to recognize a de facto government.’ The doctrine as- 
serted by Mexican Foreign Minister Estrada in 1930 went even further in 
demanding that de facto governments of recognized states be tacitly ac- 
cepted without recognition. This doctrine contemplated, according to 
Philip Jessup, ‘‘the obliteration of the distinction between change of gov- 
ernment by peaceful balloting and change of government by revolution or 
coup d’état.””* Though recognizing its consistency with the principle of 
the continuity of the state and the domestic character of governmental 
changes, Jessup notes that the Estrada Doctrine ‘‘will not always save 
foreign governments from the necessity of choosing between rival claim- 
ants,’’ an observation supported by the present situation respecting China. 
Perhaps it is impracticable to go beyond the statement of Justice Taft in 
the Tinoco Arbitration ® and the implication in the Secretariat Memorandum 
that recognition of new governments ought to be based only on considera- 
tions of actual control. The statement in the Memorandum that political 
considerations have frequently entered into such recognition, however, 
conforms with practice.’ 


7 Ibid. and Lauterpacht, Recognition in International Law, pp. 6, 25. 

®This JouRNAL, Vol. 25 (1931), p. 722. 9 Above, note 2. 

10 Professor Lauterpacht does not deny this but suggests that ‘‘the lawyer abandons 
his legitimate province once he begins to probe into the motives which have induced 
governments to express their obligation to act upon a legal rule. Such realism may be 
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The fact that different states and international organizations recognize 
the same entity independently creates possibilities of conflict. If, for 
example, the Security Council or the General Assembly should by the usual 
procedure for accepting credentials accept credentials from the Communist 
government of Chinese, even though the United States voted against it, it 
seems clear that for purposes of United Nations activities the United States 
would have to accept that decision, even though it continued to deal diplo- 
matically with the Kuomintang government.'! Furthermore, the fact that 
different organs of the United Nations might accept the eredentials of dif- 
ferent governments of the same state presents embarrassing possibilities, 
but it is in essence no different from the situation of a state which may have 
to deal with one government diplomatically and with another in the organs 
of the United Nations. Such situations actually arose during the history of 
the League of Nations.'* 

It has been reported that the Kuomintang government of China would be 
willing to accept the judgment of the General Assembly, but not that of the 
Security or other Councils, in respect to admitting the Communist repre- 
sentatives. Such a practice may prove desirable. All organs of the United 
Nations might well continue to accept credentials from the pre-existing 
government until the General Assembly has ‘ 
ment by acceptance of its credentials. 


‘recognized’’ a new govern- 


In making such a decision the General Assembly might well follow the 
eriterion stated in the next to the last quoted paragraph of the Seeretariat 
Memorandum formulating the de facto theory of reeognition. Perhaps this 
theory should not entirely ignore the question of whether the government 
which at the moment is ‘‘in a position to employ the resources and direct the 
people of the state in fulfillment of the obligations of membership’’ is 


appropriate for the historian and the sociologist. The jurist is concerned with th 
legal rule upon which governments profess to act’’ unless, he adds in a footnote, ‘‘a 
government uses grandiloquent language the insincerity or cynicism of which are so 
patent as to preclude it from being accepted at its face value’’ (Ibid., p. 25). 

11 The Soviet Government has drawn a different conclusion in absenting itself since 
its recognition of the Communist government of China from all organs of the United 
Nations which continue to recognize the Kuomintang government. This interpretation 
seems to be irreconcilable with the obligations assumed by the Soviet Union under 
Arts. 2 (2), 9, 23 and others of the Charter. Other Members of the United Nations 
which have recognized the Communist government of China continue to deal with the 
Kuomintang government in United Nations organs. 

12 During the Spanish Civil War certain Members of the League of Nations dealt 
with Franco in respect to certain parts of Spain, while they dealt with the Loyalist gov- 


ernment of Spain in the League of Nations. After the Italian conquest of Ethiopia 
certain Members of the League continued to deal with Haile Selassie’s Government % 
the League while they dealt with Italy on interests in Ethiopian territory. In many 
cases Members of the League broke or refused to establish relations with the govern 
ments of other Members of the League outside of League organs (Lauterpacht, op. cit 
p. 402). 


| 
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sufficiently stable to justify confidence that it will continue to do so for 
some time in the future, and in that connection the attitude of the population 
toward it would not be irrelevant." 

The Secretary General’s memorandum indicates the complexities of the 
problem of recognition and the importance of an acceptable formulation 
of its principles. The observations here made have been based upon the 
following assumptions : 


1. Recognition is the expression of judgment by a state, an international 
organization, or other subject of international law that a condition of facts 
has legal consequences, t.e., constitutes a status or title." 

2. A great variety of facts have legal consequences and therefore may be 
the subject-matter of recognition. These include facts alleged to establish 
the status of states, protectorates, trusteeships, international organizations, 
and other subjects of international law; of governments, diplomats, consuls, 
commissioners and other representatives of subjects of international law; 
of belligerencey, insurgency, neutrality, aggression and other abnormal situa- 
tions; of treaties, national declarations of policy or law, resolutions of inter- 
national conferences or organizations, awards of international tribunals and 
other transactions; of titles to territory, jurisdiction and other rights under 
international law.'® 

3. International law defines with varying degrees of precision the criteria 
and evidence which ought to establish these different statuses. Thus the 
conditions which should give status to a new government of an existing 
state are more clearly defined than those which should give status to a new 
state. In the first of these cases it has even been said that the criteria and 
evidence are so clear that recognition is unnecessary, although consideration 
of the actual! situations gives ground for doubt.’® In the case of new states 


18 Lauterpacht, op. cit., pp. 98 ff., 339. 

14 Writers have usually been so intent in distinguishing the recognition of different 
things—states, governments, belligerency, ete.—that they have neglected to define the 
concept itself. But see H. Lauterpacht (Institute of Pacific Relations Inquiry Series, 
Legal Problems in the Far Eastern Conflict, 1941, p. 130), who defines recognition as 
‘‘the treatment of a new title as valid’’; and Georg Sechwarzenberger (International Law, 
(London, 1945), Vol. 1, p. 53), who treats recognition as an act of a subject of inter- 
national law which ‘‘can be adduced against it by other subjects of international law 
as a proof of acquiescence.’’ To similar effect, a report presented to the Virginia 
Beach Conference of the Institute of Pacific Relations, 1939, declared ‘‘ Recognition has 
the legal effect of waiving whatever legal opposition the recognizing state might be 
able to make to the assertion by another state of a new legal title.’’ 
in the Far Eastern Conflict, p. 181. 

15 While instances can be found of applying the term ‘‘recognition’’ to all these 


Legal Problems 


situations, it has most commonly been applied to new states, new governments, belliger- 
ency, and territorial transfers. 

16 Above, note 8. The conditions which give title to territory are so clearly defined 
that recognition is usually, but not always, unnecessary (Lauterpacht, Recognition in 
International Law, p. 411). The conditions which constitute hostilities, belligerency, 
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international law in principle imposes limitations upon the discretion of 
other states in according or withholding recognition. Recognition of a new 
state may be premature, it may be unduly delayed, and it may, according 
to the Stimson Doctrine, be forbidden to states acting individually.'7 On 
the other hand, conditions which give status to unilateral declarations of 
policy, such as the Monroe Doctrine (1823) and the continental shelf doc- 
trine (1945) or to unilateral declarations of international law such as the 
British navigation rules (1863) are hardly defined at ail. Consequently 
states exercise almost complete discretion in according or withholding recog- 
nition of such acts.?§ 

4. It follows that while in principle recognition is a juridical act applying 
legal criteria to factual evidence, in practice the insufficiency of legal criteria 


aggression, insurgency, piracy, or police action are so unclear that recognition is always 
necessary. In fact the distinctions are so important and attitudes are so likely to 
differ that collective procedures, as contemplated under the United Nations Charter 
are especially desirable (Q. Wright, ‘‘The Present Status of Neutrality,’’ this JourNAL 
Vol. 34 (1940), pp. 403 ff. 

17 While premature recognition constitutes in principle a violation of the rights of 
the parent state, it is less certain that delayed recognition violates the rights of the 
new state or that recognition of the fruits of aggression violates rights of the victim 
or of the community of nations (see I.P.R. Report, above, note 14, and comments by 
Q. Wright, H. Lauterpacht and E. M. Borchard, ibid., pp. 3 ff., 58, 115 ff., 129 ff., 157 ff.). 
Efforts have been made to define precisely the conditions of statehood (W. H. Ritsher, 
Criteria of Capacity for Independence, Jerusalem, 1934). The Permanent Mandates 
Commission formulated criteria, realization of which would justify or even require the 
emancipation of a mandated community, and these were accepted by the League of 
Nations Council and applied in the case of Iraq (Permanent Mandates Commission, 
Minutes, Vol. 20, p. 229; Q. Wright, ‘‘Proposed Termination of the Iraq Mandate,’’ 
this JOURNAL, Vol. 25 (1931), pp. 436 ff.). Criteria formulated by the League of 
Nations and the United Nations in admitting new Members and by national governments 
in recognizing states and emancipating colonies are believed by some to be sufficiently 
precise to justify the assertion of a duty to recognize new states. ‘‘The emphasis—and 
that emphasis is a constant feature of diplomatic correspondence—on the principle that 
the existence of a State is a question of fact signifies that, whenever the necessary 
factual requirements exist, the granting of recognition is a matter of legal duty’’ 
(Lauterpacht, Recognition in International Law, p. 24). ‘‘When a country has by any 
process attained the likeness of a State and proceeds to exercise the functions of one, 
it is justified in demanding recognition. There may be no reason or disposition on the 
part of States generally to withhold recognition provided the fact be established that 
the requisite elements of statehood are present and give promise of remaining. The 
method by which the new State comes into being may, however, cause delay in the a 
cording of recognition. Thus when an outside State proceeds to set up a new Stat 
within territory which prior to such action constituted part of the domain of an existing 
State, and in opposition to its will, the procedure may cause other States to be reluctant 
to acknowledge the validity of the achievement, and to withhold recognition of the new 
State whose birth takes place under such conditions’’ (C. C. Hyde, International Law 
(3rd ed., Boston, 1945), Vol. 1, pp. 148-149). 

18 For discussion of the recognition of these doctrines see Legal Problems in the Far 
Eastern Conflict, p. 77; C. G. Fenwick, International Law (3rd ed., 1948), p. 380; The 
Scotia (1871), 14 Wall. 170. 
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often gives it the character of a political or legislative act. In practice, 
even when the criteria of status are rather clearly defined, as in the case of 
new governments and states, recognition has often been granted or with- 
held on the basis of political considerations.’® 

5. This tendency arises because of the creative influence of recognition. 
A legal claim, however good, may not be effective until so judged by a 
competent court, and the judgment of a court of last resort acting within 
its jurisdiction is valid even though contrary to law and facts. Courts in 
principle declare and apply law, but in practice they sometimes make it. 
In the same way the claim to be a state or government or to enjoy some 
other status may be ineffective until generally recognized, but if generally 
recognized, it is valid even if contrary to law and facts. States can, there- 
fore, promote their policies by recognizing facts not yet established or by 
refusing to recognize facts which are at the moment established. Recogni- 
tion is in principle declaratory but in practice it is constitutive.*° 

6. Recognition or refusal to recognize by a single state controls the 
conduct of its own courts and other organs, estops the state from denying a 
status or title which it has recognized, and contributes to general recog- 
nition or non-recognition, but in itself it cannot create or deny status under 
international law. It does not, therefore, change the legal position of other 
states, though it may exert political influence upon them.” 

7. General recognition establishes status objectively. All states, inter- 
national tribunals, and international organizations are bound to give ap- 
propriate effect, when the occasion arises, to a status thus established. Gen- 
eral recognition seems to be the only method known to customary 
international law whereby the legal consequences of facts, the validity of 
claims, the status of entities and changes of law can be authoritatively 
established.** 

8. General recognition occurs when the important states which are in an 
important degree affected by the status in question, have expressly recog- 
nized the status, or, in case conditions exist clearly defined by international 
law as requisite for the status, can be presumed to have acquiesced by re- 
fraining from an explicit declaration of non-recognition. An international 
tribunal, in deciding whether a status exists, has to decide what states were 


19Tn the jurisprudence of the Supreme Court of the United States recognition has 
usually been considered a ‘‘ political question.’’ Moore, Digest of International Law, 
Vol. I, pp. 744 ff.; Q. Wright, in Legal Problems in the Far Eastern Conflict, pp. 118 
ff.; C. C. Hyde, International Law, Vol. 1, p. 156. 

0 Lauterpacht, who in general supports the juridical character of recognition, ac- 
knowledges that general recognition may be ‘‘quasi-legislative.’’ Legal Problems in the 
Far Eastern Conflict, p. 145; see also Report to Virginia Beach Conference, ibid., pp. 
182 ff. 

*1 Above, note 14. 

22 See Q. Wright, ‘‘The Present Status of Neutrality,’’ this JouRNAL, Vol. 34 (1940), 
pp. 403 ff. 
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so unimportant or so little interested that their recognition or non-recogni- 
tion can be ignored, and what statuses are so clearly defined by international 
law that their existence in fact creates a presumption of acquiescence or 
tacit recognition. 

9. General recognition may be effected by the accumulation of individual 
recognitions and the manifestation of acquiescences through the passage of 
time, or by collective action of a sufficient number of states in an interna- 
tional conference or organization.** Collective recognition may be effected 
directly by a conference resolution or a treaty binding the participants, or 
indirectly by treaty provisions establishing procedures or agencies compe- 
tent to make decisions binding the parties. The admission of new Members 
to the United Nations, the acceptance of the credentials of new governments, 
and the passage of resolutions by the General Assembly of the United Na- 
tions are procedures by which the status of states, governments and prin- 
ciples may be established in respect to the United Nations and in some de- 
gree in respect to its Members. These procedures provide evidence of 
general recognition but the actual vote on particular measures is relevant 
in judging the econclusiveness of this evidence. 

10. A state recognizes by any act manifesting the intention of the con- 
stitutionally authorized organ (usually the chief executive or representative 
authority) to recognize. Formal acts are to be considered as evidence of 
this intention and do not constitute recognition if performed by subordinate 
agencies contrary to the intention of the recognizing authority and repudi- 
ated in reasonable time. Recognition extends no further than intended. 
Thus intention to recognize a state may not manifest an intention to ex- 
change diplomatic officers. Recognition of an international organization 
may not manifest an intention to recognize the statehood of all its members.” 

11. An international organization recognizes by the procedures of admis- 
sion, acceptance of credentials, and resolution provided in its constitution. 
Such recognitions extend only to those matters within the competence of the 
recognizing organ and bind the members of the organization only to that 
extent. Thus, while admittance of a state to the United Nations and ac- 
ceptance of credentials from its government by an organ of the United 
Nations obliges Members to deal with that state and its government in the 
United Nations, it does not, in principle, oblige them to deal with the state 
or government elsewhere or to exchange diplomatic officers.”® 

12. As the relations of states, originally in large measure bilateral, be- 
come in greater degree multilateral, the decentralized and cumulative pro- 
cedure for establishing ‘‘general recognition’’ of status has increasingly 


23 See also par. 3 above. 24 Above, note 5. 

25“*A new state of affairs is not opposable to a State which has not recognized it, 
and, if it has done so, only within the limits of such recognition.’’ Schwarzenberger, 
op. cit., p. 53; Hyde, op. cit., Vol. 1, pp. 149 ff. 

26 It may, however, constitute general recognition. See note 6 and par. 9 above. 
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led to uncertainty and confusion. There has been a tendency for states to 
accept collective procedures through the League of Nations and the United 
Nations for according general recognition. Further development of this 
tendency would add considerably to precision in applying international 
law.?? 

Quincy WRIGHT 


INTERNATIONAL LAW AND NATIONAL LEGISLATION IN THE TRIAL OF WAR CRIMINALS 
—THE YAMASHITA CASE 


Since the decision of the United States Supreme Court in the case of 
General Yamashita, denying application for leave to file a petition for a 
writ of habeas corpus,’ and the subsequent execution of the sentence of 
the Military Commission, there has been some effort to create opinion 
against the legality of the proceedings. Recently one of the counsel assigned 
for the defense has published a book entitled The Case of General Yama- 
shita.2, The argument is based largely, although not entirely, upon the 
dissenting opinions of Justices Murphy and Rutledge. It is not intended 
here to discuss the fairness of the trial nor to recapitulate the grounds 
upon which the Supreme Court held that the Military Commission was 
lawfully created and that the failure to give advance notice of the trial 
to the neutral Power (Switzerland) under Article 60 of the Geneva Con- 
vention did not divest the authority and jurisdiction of the Commission. 
However, the arguments now made against the legality of the proceed- 
ings are largely based on national legislation and this requires some com- 
ment from the point of view of international law. 

It has not been sufficiently recognized that Congress, by sanctioning 
the trial by military commissions of enemy combatants for violations 
of the laws of war, has not attempted to codify the law of war. In Ex 
parte Quirin,® the Supreme Court held that Congress in the exercise of 
its powers to define and punish offenses against the law of nations had 
recognized the military commission as an appropriate tribunal for the 
trial and punishment of offenses against the law of war. The Articles 
of War‘ enacted under this authority declare (Article 15) that the Ar- 
ticles shall not be construed as depriving military commissions of con- 
current jurisdiction in respect of offenders or offenses that, by statute 
or by the law of war, may be triable by such military commissions. Thus 


27 Lauterpacht, Recognition in International Law, p. 402; Graham, The League of 
Nations and the Recognition of States, p. 34. 

1In the Matter of the Application of General Tomouki Yamashita, 66 Supreme Ct. 
Rep. 340 (1946). This JourNAL, Vol. 40 (1946), p. 432. 

2 A. Frank Reel, The Case of General Yamashita (University of Chicago Press, 1949). 
A Memorandum in reply was issued by Brigadier General Courtney Whitney in mimeo- 
graph form from General Headquarters, Tokyo, November 22, 1949. 

8 Ex parte Quirin (1942), 317 U. 8. 1; this JourNAL, Vol. 42 (1948), p. 152. 

#10 U. S. C. §§ 1471-1593. 
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Congress did not attempt a codification but had incorporated as within 
the pre-existing jurisdiction of military commissions all offenses which 
are defined as such by the law of war. It thus adopted the system of 
military common law applied by military tribunals so far as it should 
be recognized and deemed applicable by the courts, and as further de- 
fined and supplemented by the Hague Convention, to which the United 
States and the Axis Powers were parties. 

From the point of view of international law relating to the trial of 
combatants for violations of the law of war, it is important to distinguish 
between jurisdiction and procedure applicable to the trial of two classes 
of persons subject to military law, viz.: (1) members of the Army, and 
personnel accompanying the Army, and (2) enemy combatants. As 
the Supreme Court pointed out, Congress gave sanction in its recogni- 
tion of military commissions to traditional jurisdiction over enemy com- 
batants unimpaired by provisions of national legislation contained in 
the Articles of War, so far as such offenses and jurisdiction are contem- 
plated within the common law of war. In other words, Congress sanc- 
tioned the use of the military commission for the trial of two classes of 
persons, to one of which the Articles do, and to the other of which they 
do not apply. Article 2 defines the persons subject to and entitled to 
claim the benefits of the Articles of War as being the members of the 
Army and personnel accompanying the Army, while Article 15 declares 
that military commissions have concurrent jurisdiction over both army 
personnel and enemy combatants. 

It is undoubtedly true that by international agreement granting the bene- 
fits of national legislation, such as the Articles of War of the United States, 
a military tribunal may be bound to accord the same benefits to an enemy 
combatant as are afforded to members of our own forces. General 
Yamashita urged that by virtue of Article 63 of the Geneva Convention 
of 1929, he was entitled to the benefits afforded by the 25th and 38th 
Articles of War. Article 63 of the Geneva Convention provides that 
‘*Sentence may be pronounced against a prisoner of war only by the 
same courts and according to the same procedure as in the case of per- 
sons belonging to the armed forces of the detaining Power.’’ This is 
an instance where national legislation has been incorporated as part of 
an international agreement so that it becomes unimportant to consider 
whether the provision has become part of customary international law. 
This interpretation results from an analysis of Articles 45-67, which deal 
with ‘‘Penalties Applicable to Prisoners of War.’’ These Articles de- 
fine the nature of these offenses and the penalties to be imposed. The 
context of the articles of the Convention incorporated into the Articles 
of War gives a comprehensive description of the substantive offenses 
which prisoners of war commit during their imprisonment, the penalties 
which may be imposed and the procedure by which guilt may be ad- 
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judged and sentence pronounced. The accused was a prisoner of war 
at the time of his trial, but he was not charged with any crime com- 
mitted after hostilities had ceased but only with offenses during the con- 
duct of the war before his arrest. 

General Yamashita, as Commanding General in the Philippine Islands, 
was charged with permitting the perpetration of a long list of massacres 
and mistreatment of men, women and children, unarmed noncombatant 
civilians, without cause or trial. The facts and circumstances were set 
out in the specifications with great particularity of time and place. His 
main defense was that he had neither ordered any of these acts nor had 
knowledge of them. However, the widespread and continuing nature 
of these acts, together with the warning of General MacArthur given at 
the time of his landing on Leyte that the Japanese military authorities 
in the Philippines would be held immediately lable for any harm which 
might result from failure to observe proper treatment of the civilian in- 
ternees or noncombatants, justified the conclusion of his personal responsi- 
bility for failure to take proper precautions to prevent the excesses of 
his troops. The fact that a Supreme Commander could be held respon- 
sible for such excesses even though not committed in his presence had 
already been envisaged at the close of World War I in the report of the 
Commission on the Responsibility of the Authors of the War and on 
Enforcement of Penalties. The Commission listed as part of the charges 
to be brought for violations of the laws and customs of war, among 
others, the following: 


(c) Against all authorities, civil or military, belonging to enemy 
countries, however high their position may have been, without distine- 
tion of rank, including the heads of states, who ordered, or with knowl- 
edge thereof and with the power to intervene, abstained from pre- 
venting or taking measures to prevent, putting an end to or repressing, 
violations of the laws or customs of war (it being understood that no 
such abstention should constitute a defense for the actual perpetra- 


The reservations made by the United States representatives did not 
affect this part of the report except so far as to object to the inclusion 
of heads of state. The reservations emphasized, however, that the ac- 
cused ‘‘should have knowledge of the commission of the acts of a crimi- 
nal nature and that he should have possessed the power as well as the 
authority to prevent, to put an end to, or repress them.’’ It is curious 
to observe that the two Japanese members of the Commission were will- 
ing to go further than the American members, because they signed the 
report without any reservations. 


*This JourNnAL, Vol. 14 (1920), p. 95. 
_° Historical Survey of the Question of International Criminal Jurisdiction, United 
Nations (1949), U.N. Doe. A/C.N.4/7/(Rev.1); this Journat, Vol. 14 (1920), p. 121. 
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The Governments of the United States, France, the United Kingdom 
and the Soviet Union concluded an agreement on August 8, 1945, in Lon- 
don, providing for the establishment of an International Military Trib- 
unal for the trial of war criminals,’ to which nineteen other governments 
of the United Nations subsequently adhered. The agreement contained 
a charter annexed to and forming an integral part of the agreement con- 
taining various provisions for the fair trial of defendants and for the 
expeditious conduct of proceedings. The terms of this agreement fol- 
lowed in many respects the recommendations of the Commission of 1919 
and were substantially adopted by General MacArthur as Supreme Com- 
mander for the Allied Powers under whose mandate the trial of Yama- 
shita was held. General MacArthur subsequently reviewed the proceed- 
ings and approved the sentence. 

The regulations governing the procedure for the trial directed that the 
Commission should admit such evidence ‘‘as in its opinion would be of 
assistance in proving or disproving the charge or such as in the Commis- 
sion’s opinion would have probative value in the mind of a reasonable 
man.’’ It has long been recognized that military commissions are not 
bound by the ordinary rules of evidence, but, in the absence of statute, 
may prescribe their own rules so long as they ‘‘act in accordance with 
the principles of justice, honor, humanity, and the laws and usages of 
war.’’*® It was doubtless intended by Congress to adopt a different pro- 
cedure in trials of Army personnel but not of enemy combatants for 
offenses against the customary laws of war. The ‘‘due process’’ clause 
of the Fifth Amendment had already been held by the Supreme Court 
not to be applicable to military trials of enemy combatants.°® 

The limitations of an editorial comment prevent an extended appraisal 
of a trial lasting nearly six weeks with a record of over four thousand 
pages and over four hundred exhibits. General Yamashita was tried 
chiefly for crimes against noncombatants committed on a scale so vast 
that the accomplishment to be hoped for as a result of the trial ought to 
be far removed from any mere satisfaction of vengeance or even of retri- 
butive justice but as a deterrent against similar conduct in the future. 

ArtTHuR K. 


FREEDOM OF COMMUNICATION ACROSS NATIONAL BOUNDARIES 


International lawyers would be gravely delinquent in their duties if they 
were not giving the most serious thought to the ways and means by which 
the existing rules of law may be developed and extended to meet the pres- 
ent crisis. Within less than five years of the establishment of the United 
Nations the system of collective security has broken down and a new bal- 


7 This JOURNAL, Supp., Vol. 39 (1945), p. 257. 
8 Charles Fairman, Law of Martial Rule (2nd ed., 1943), pp. 264-265. 
9 Ex parte Quirin, loc. cit., at p. 41. 
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ance of power is being contrived which it is hoped will give the protection 
against aggression which the organized community of nations appears to 
be unable to give. To say that the problem is a ‘‘political’’ one, outside 
the range of international law, is to evade the issue. For it is precisely 
the task of the international lawyer to reduce political problems to legal 
ones, and to point out the deficiencies in the law which explain the existence 
of a crisis such as the one through which the United Nations is now passing. 

Is there an obligation on the part of every state to codperate with the 
other members of the international community in an effective system of 
collective security? What are the conditions of such an effective system? 
If it should require a corresponding restraint upon the traditional sover- 
eignty of the state, may that restraint be demanded as an essential condi- 
tion of membership in the international community? Is there an obliga- 
tion on the part of every state to permit freedom of communication across 
national boundaries to the extent necessary to assure mutual confidence 
between states and reliance upon the observance of the rule of good faith? 
Perhaps the last question is the key to the others, inasmuch as no plan for 
the limitation of armaments under the conditions of the present day could 
be successful unless accompanied by the opening of the channels of infor- 
mation and the maintenance of direct contacts between the people of one 
state and those of another. 

It would be difficult to maintain that there is a specific rule of positive 
law obligating a state to open up its boundaries to communication with 
other states. The Charter of the United Nations implies relations of 
mutual intercourse between states and respect by each state for certain 
fundamental rights of man as man. But the Charter states the obligation 
in abstract form and leaves to each state the application of the obligation 
under the conditions of its own national life. The efforts now being made 
to formulate the terms of a convention providing for freedom of communi- 
cation indicate a general belief that the abstract provisions of the Charter 
need to be reduced to more concrete obligations if the principle of freedom 
of communication is to be anything more than a promise, to be earried out 
at the convenience of the individual state. 

But the provisions of the Charter of the United Nations do not exhaust 
the sources of obligation. International law is a dynamic, not a static 
system. It consists not merely of specific rules formulated in treaties or 
taking shape as a result of established usage and custom, but of general 
principles that are part of the heritage of Christian civilization, principles 
which Grotius and his predecessors regarded as part of the natural law 
and which we today describe as the fundamental rights and duties of states. 
The rule of good faith is one of these principles. So also is the rule of 
mutual trust in the pledged word, resulting in mutual confidence that the 
intentions of the state are reflected in its public declarations, both of which 
are corollaries of the rule of good faith. Deductions from these funda- 
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mental principles are valid rules of law, although it is obvious that any 
such deductions must not be the arbitrary decisions of an individual state 
but must have behind them the public opinion of the organized community 
of nations. 

These fundamental principles of international law grow and expand in 
their application with the changing conditions of the international com- 
munity. The invention of new instruments of destruction automatically 
extends the scope of the obligations entailed by the rule of good faith and 
its corollary, the rule of mutual confidence. Under the conditions of the 
present day a surprise attack can be so devastating as to give a tremendous 
initial advantage to the state making the attack. In turn, the possibility 
of such a surprise attack may create a situation of tension between nation 
and nation so serious as to give rise to a new obligation of maintaining 
open channels of communication as the necessary means of relieving the 
tension. Thus freedom of communication, which a century ago may have 
ealled for nothing more than trade between the ports of one country and 
those of another, has now come to mean direct contact between the peoples 
of the two countries as a means of creating mutual assurance that no 
sudden and unexpected attack is being planned. What could not have 
been demanded a century ago, when there was no urgent necessity for it, 
ean be demanded today as an essential condition of membership in the 
international community and of the fulfillment of the fundamental prin- 
ciple of good faith. 

The Charter of the United Nations, while making collective security the 
cornerstone of the new organization, recognizes nevertheless that the system 
of collective security for which it provides may not at all times function 
effectively, and that under such circumstances the individual members of 
the organization retain the right of individual self-defense or of collective 
defense by smaller groups. What is the scope of the measures that may 
be taken in such cases? Are they limited to measures by which an act of 
aggression may be resisted when once it has been committed, and when 
perhaps resistance can only be made at prohibitive cost? Or do they 
extend to measures by which acts of aggression may be anticipated and 
perhaps prevented by reason of such anticipation? It would seem that 
freedom of communication might properly come within such measures of 
preventive anticipation, and that it is therefore a right of every nation to 
demand it under the circumstances contemplated and an obligation of 
every nation to grant it. Possibly it is not too much to say that freedom 
of communication is the one effective measure available today of prevent- 
ing the conflict to which the present competition in armaments seems to 
be inevitably leading. It is the tragedy of the times that it is being re- 
jected by the government whose people would have most to gain by it. 

Towards the close of the first World War President Wilson, having in 
mind a war which had been brought on by the arbitrary decision of irre- 
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sponsible monarchs, proclaimed that the world must be ‘‘made safe for 
democracy.’’ The proclamation evoked in many quarters of his own 
country only irony and cynicism. Today, perhaps, we can see better its 
meaning, and can understand it in terms of national defense as well as 
of political idealism. The world must be made safe for democracy; for 
democracy with all its domestic advantages has one very serious disad- 
vantage as against the dictatorships: it can be taken off its guard. De- 
mocracy is reluctant to submit to military discipline in time of peace; 
it refuses to be herded into training camps; it objects to restraints upon 
freedom of speech and of the press when the urgency is not apparent; it 
has its own ideas of the need of measures of preparedness, and it resents 
the burdens it must bear in the interest of defense against a possible ag- 
gressor against whom it has itself no designs of aggression. Possibly the 
time is now at hand when democracy will demand freedom of communica- 
tion as a first step towards self-protection against dictatorships, and will 
demand it with a determination that will not admit of refusal, knowing 
that its own survival as a democracy is at issue. 
C. G. FENWICK 
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CURRENT NOTES 


NEW OFFICES OF THE SOCIETY 


On June 2, 1950, the American Society of International Law transferred 
its headquarters from 700 Jackson Place, N.W., where it had maintained 
its offices since 1911, to 1422 F Street, N.W., Washington, D. C. This 
change was made necessary by the closing of the Washington office of the 
Carnegie Endowment for International Peace. 

The quarters and office facilities in the Carnegie Endowment which the 
Society has enjoyed for almost forty years were generously made available 
to the Society in 1911 by the trustees of the Endowment at the suggestion 
of the Honorable Elihu Root, then President of the Endowment and the 
first President of the American Society of International Law. Dr. James 
Brown Scott, Secretary of the Endowment and Director of its Division of 
International Law, was at that time Recording Secretary of the Society 
and Editor-in-Chief of the AMERICAN JOURNAL OF INTERNATIONAL Law. 
Under the guidance of Mr. Root, Dr. Scott and their many distinguished 
colleagues and successors, the Society and its JouRNAL have had an out- 
standing career for forty-four years. In transferring its activities to 
another scene, the Society expects to carry forward successfully the career 
which began and flourished so long under the auspicious conditions of 
the past. 
INCREASE IN MEMBERSHIP DUES 


The American Society of International Law at its annual meeting in 
Washington on April 28, 1950, adopted an amendment to the Society’s Con- 
stitution abolishing the fee of $5.00 for annual dues and conferring dis- 
eretion on the Executive Council to fix the amount.’ Accordingly, the 
Executive Council at its meeting on April 29, 1950, voted to raise the 
annual membership dues from $5.00 to $7.50. At the same time the 
Council amended its regulations concerning student membership dues, rais- 
ing the annual fee from $3.00 to $4.00. It also raised the contributing 
membership fee from $10.00 to $15.00. 

The subscription price of the JoURNAL was raised from $5.00 to $7.50 a 
year, and the price of single numbers from $1.50 to $2.00. The price of 
the Proceedings was increased from $1.50 to $2.50 a volume. 

The increase in membership and subscription fees was made effective 
as of the close of the annual meeting for new members and subscribers. 
The new membership dues will apply on January 1, 1951, to those already 
members at the time of the last annual meeting. 


1 For text of amendment see this JOURNAL, Vol. 43 (July, 1949), p. 523. 
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This is the first increase in the annual dues and subscriptions since the 
Society and JOURNAL were founded forty-four years ago. The action was 
taken with the greatest reluctance, and was made necessary by the annual 
increases in the cost of publishing which the Society has had to meet for 
a number of successive years. 


ANNUAL MEETING OF THE SOCIETY 


The Forty-Fourth Annual Meeting of the Society was held at the Carlton 
Hotel, Washington, D. C., from April 27 to April 29 last. The general 
theme of the meeting was ‘‘World Security and International Law at 
Mid-Century.’’ In order to provide more time for discussion, the meet- 
ing began on Thursday afternoon, April 27, instead of on Thursday eve- 
ning. The opening session was devoted to a panel discussion of ‘‘ World 
Security and Regional Arrangements’’ under the chairmanship of Pro- 
fessor Myres 8S. McDougal of Yale University Law School. The members 
of the panel consisted of Professor Harold D. Lasswell, Yale University 
Law School, who discussed ‘‘Conditions of Security in a Bi-Polarizing 
World’’; Mr. Walter S. Surrey, Mutual Defense Assistance Program, De- 
partment of State, who spoke on ‘‘ Regional Arrangements in the Atlantic 
Community’’; Mr. Sergius Yakobson, of the Legislative Reference Service, 
Library of Congress, who discussed ‘‘ Regional Arrangements in the Soviet 
System’’; and Dr. Grayson Kirk, Provost of Columbia University, whose 
theme was ‘‘The Future of Regional Arrangements.’’ The discussion 
leaders at this session were Mr. Elton Atwater of American University ; 
Professor Hardy C. Dillard of the University of Virginia; Professor 
3runson MacChesney of Northwestern University; Professor Henry Reiff 
of St. Lawrence University ; and Mr. David Wainhouse of the Department 
of State. 

On Thursday evening, President Manley O. Hudson addressed the 
Society on ‘‘International Law at Mid-Century.’’ In opening the evening 
session President Hudson read messages of congratulation to the Society 
from the President of the United States, and the governments of Mexico, 
Peru, Turkey, and Uruguay. Following President Hudson’s address, Mr. 
John Foster Dulles, Consultant to the Secretary of State, delivered an 
address on ‘‘New Aspects of American Foreign Policy.”’ 

On Friday afternoon, April 28, a panel discussion was held on the 
subject of ‘‘Freedom of Communication across National Frontiers.’’ The 
panel members were Professor Quincy Wright of the University of Chi- 
cago, Dr. Charles G. Fenwick, Director, Department of International Law 
and Organization of the Pan American Union, and John N. Hazard of 
Columbia University. Professor Wright discussed the subject of ‘‘Free- 
dom and Responsibility in Respect to Trans-National Communication.’’ 
Dr. Fenwick discussed the question ‘‘Is There an International Obligation 
to Permit Freedom of Communication?’’ ‘‘The Soviet Union and Free- 
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dom of Communication’’ was the subject of Mr. Hazard’s remarks. Dis- 
cussion leaders at this session were Professor Charles Fairman, Stanford 
University; Alwyn V. Freeman, of the Inter-American Juridical Com- 
mittee; James Hyde, of the United States Mission to the United Nations; 
Philip W. Thayer, of the School of Advanced International Studies; Pro- 
fessor John B. Whitton, of Princeton University; and Dr. Helen Dwight 
Reid of the United States Office of Education. 

The subject of the discussion on Friday evening, was ‘‘Strengthening 
the United Nations.’’ Professor Clyde Eagleton of New York University 
acted as chairman of the panel, which consisted of Mr. Harding F. Ban- 
croft, Director, Office of United Nations Political and Security Affairs, 
Department of State; Professor Leland Goodrich of Brown University; 
Dr. Ivan Kerno, Assistant Secretary General in Charge of Legal Affairs, 
United Nations; Louis B. Sohn, Legal Department, United Nations Secre- 
tariat; and Mr. Arthur Sweetser, Director of the United Nations Informa- 
tion Office in Washington. The discussion leaders were Professor Edward 
H. Buehrig, Indiana University; Professor Kenneth S. Carlston, Univer- 
sity of Illinois Law School; Sheldon Z. Kaplan, Staff Member, House 
Foreign Affairs Committee; Professor Ivan M. Stone of Beloit College; 
and Richard W. Van Wagenen of Duke University. 

On Saturday morning, April 29, the panel discussion was devoted to 
the subject of ‘‘New Developments in Recognition.’’ Professor Herbert 
W. Briggs, of Cornell University spoke on ‘‘ Recognition of States, with 
Special Reference to the United Nations,’’ and the Honorable Stanley K. 
Hornbeck, former United States Ambassador to The Netherlands, discussed 
‘*Reeognition of Governments, with Special Reference to China.’’ The 
following acted as discussion leaders: Professor Edwin D. Dickinson, Uni- 
versity of Pennsylvania Law School; Professor Salo Engel, University of 
Tennessee ; Professor Leo Gross, Fletcher School of Law and Diplomacy; 
Professor Hans J. Morgenthau, University of Chicago; Professor Norman 
J. Padelford, Massachusetts Institute of Technology; and Professor Law- 
rence Preuss, University of Michigan. 

The business meeting of the Society was held on Friday morning, April 
28, 1950, followed by a discussion of the previous addresses. The Society 
at its business meeting adopted three amendments to its Constitution, one 
relating to annual membership dues, referred to above, one relating to 
submission of resolutions relating to principles of international law or to 
international relations,, and one providing for the appointment of an 
Assistant Treasurer of the Society.2, M. Georges Scelle, Professor of Inter- 
national Law at the University of Paris, and member of the United Nations 
International Law Commission, was elected an honorary member of the 
Society. President Manley O. Hudson was reélected for the coming year. 


i For text, see this JoURNAL, Vol. 43 (July, 1949), p. 523. 
2 For text, see this JOURNAL, Vol. 43 (October, 1949), p. 776. 


CURRENT NOTES 569 


Other officers reélected were: Secretary of State Dean G. Acheson, Hon- 
orary President; the Honorable Philip C. Jessup, Edwin D. Dickinson 
and George A. Finch, Vice Presidents. The present Honorary Vice Presi- 
dents were also reélected. The following were elected to the Executive 
Council to serve until 1953: The Honorable Adrian Fisher, Legal Adviser, 
Department of State, Professor Charles Fairman, Professor Valentine 
Jobst III, Professor Oliver J. Lissitzyn, Dr. Phoebe Morrison, Professor 
Norman J. Padelford, Professor William Gorham Rice, and Dr. Francis 
0. Wilcox. 

The annual dinner which closed the meeting on Saturday evening, April 
29, was attended by over two hundred members and their guests, including 
cvovernment officials and members of the diplomatic corps. President Hud- 
son presided. His Excellency Dr. E. N. van Kleffens, Ambassador of The 
Netherlands, delivered an after-dinner address on the responsibility of 
states in international law for subversive activities against other govern- 
ments. He was followed by Mr. Paul Hoffman, Administrator of the 
Economie Coéperation Administration, who spoke on ‘‘ World Security and 
the European Recovery Program.’’ Dr. Ivan Kerno, Assistant Secretary 
General in charge of Legal Affairs, United Nations, made an informal 
address on the place of the United Nations Charter in international law. 

H. Fincu 
Executive Secretary 


TRANSFER OF SOVEREIGNTY OVER INDONESIA 


A series of events of remarkable significance in international law took 
place in 1949 when the Kingdom of The Netherlands transferred sover- 
eignty over Indonesia to the newly established Republic of the United 
States of Indonesia (Republik Indonesie Serikat). After four years of 
serious contention the Indonesian dispute neared final settlement in 1949 
through a course of statesmanlike measures taken by representatives of 
The Netherlands and Indonesia, with the assistance of the United Nations 
Commission for Indonesia. Acting under the Security Council’s resolu- 
tion of January 28, 1949, the Commission and the parties met at Batavia 
in the spring and summer of 1949. During that period preliminary 
agreements were reached which led to the convening of a Round Table 
Conference at The Hague, participated in by representatives of The 
Netherlands, the various Indonesian states and territories and the United 
Nations Commission. 

Representatives of various states and provinces in Indonesia had met 
during July and August, 1949, to draft a provisional constitution for 
the Republic of the United States of Indonesia. The provisional consti- 
tution, which consists of 197 articles and an appendix, represents an ad- 
mixture of concepts, principles and institutions from several constitu- 
tional sources, including the United States of America. A copy of the 
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completed provisional constitution was presented to the Hague Confer- 
ence by the Indonesian representatives, but no action upon it was taken 
at the Conference because the constitution was regarded as an internal 
Indonesian matter.’ 

The Hague Conference was in session from August until November 2, 
1949, and worked out the terms and details under which sovereignty was 
transferred to the new independent nation. The agreements reached 
between the parties at the Conference cover a wide range of problems in 
international and domestic law. English texts of these agreements and 
of the provisional constitution of the Republie of the United States of 
Indonesia have been published by the United Nations.* 

At the conclusion of the Conference on November 2, 1949, the parties 
framed a Covering Resolution embracing, for purposes of acceptance and 
ratification, the various other specific agreements drafted by the parties. 
The Resolution set forth the circumstances under which the Hague agree- 
ments and supplementary exchange of letters were to be accepted and 
ratified by the Kingdom of The Netherlands on the one side and the 
territories acceding to the Republic of the United States of Indonesia on 
the other. Further, it was specified that the United Nations Commission 
for Indonesia or another United Nations agency should observe in Indo- 
nesia the implementation of the agreements. Significantly illustrating 
the growing use of English as an official language in international rela- 
tions, the Resolution provided that the documents to be ratified were to 
be drawn up in the Netherland and Indonesian languages, having equal 
value, and that an official English text should prevail in case of divergent 
interpretations of the Netherland and Indonesian texts. 

The Covering Resolution provided that the following agreements were 
subject to ratification by the parties: 


A. The Charter of Transfer of Sovereignty. This instrument provides 
for the transfer by The Netherlands and acceptance by the Republic of 
the United States of Indonesia of complete and unconditional sovereignty 
over Indonesia. Further, because it had not been possible to reconcile 
the views of the parties as to the future status of Netherlands New Guinea, 
the Charter provides that the status quo (Netherlands sovereignty) in 
that territory should continue, with the stipulation that the parties de- 
termine New Guinea’s status within one year. 


1Since the transfer of sovereignty far-reaching changes have taken place in the 
internal structure of the Republic of the United States of Indonesia. Questions con- 
cerning the ultimate national and international consequences of these changes remain 
to be determined. 

2 See U.N. Doe. 8/1417, Add. 1, Nov. 14, 1949, United Nations Commission for Indo- 
nesia: Appendices to the Special Report to the Security Council on the Round Table 
Conference. Inasmuch as all the Conference’s documents referred to in this note are in- 
cluded in the United Nations document, no separate citations to them will be given. 
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B. The Statute of the Netherlands Indonesian Union. The Union 
Statute delineates the structure and powers of the Netherlands Indone- 
sian Union, a voluntary relationship in which both parties possess an 
equal voice so that Union decisions can be made only upon the agreement 
of each partner. The Statute provides that the organs of the Union shall 
consist of a Head, a Conference of Ministers, a Court of Arbitration, and 
a Secretariat. 

The instrument provides that the Union Statute may be registered 
with the United Nations in accordance with Article 102 of the United 
Nations Charter. This provision assumes special significance for the 


future in the light of the wide scope of the several agreements supple- 


menting the Union Statute. Special agreements deal with codperation 
in foreign relations, financial and economic relations, and cultural rela- 
tions. It is also noteworthy that an enumeration of fundamental human 
rights and freedoms recognized by the partners is appended to the 
Statute. These principles are closely similar to the fundamental rights 
set forth in the provisional Indonesian constitution and resemble many 
of the provisions in the United Nations Declaration of Human Rights. 

C. Agreement on Transitional Measures. From the standpoint of in- 
ternational law the Agreement on Transitional Measures embodies several 
of the most significant elements of the Hague settlement. This document 
provides for the transfer ipso jure of all rights and obligations under 
private and public law of the previous Netherlands Government in Indo- 
nesia to the Republic of the United States of Indonesia, unless stipu- 
lated to the contrary in the agreements which supplement the Union 
Statute. Moreover, certain rights and obligations resulting from treaties 
and international agreements and from contracts coneluded by the Gov- 
ernor General with self-governing regions in Indonesia were transferred 
to and assumed by the new Republic. Further, this document and other 
agreements supplementary to it provide for: a plebiscite (to be planned 
and earried out with the assistanee of a United Nations Commission) to 
determine whether certain territories shall become component states of 
the new nation; terms for ‘‘alloeation’’ of citizens; withdrawal of armed 
forees; and arrangements concerning the legal status of civil servants. 
Other paragraphs of the Agreement declare that the two governments 
shall codperate, consult, and assist each other in the codrdination of their 
foreign policies. 

In the seven weeks following the conclusion of the Round Table Con- 
ference The Netherlands and each of the territories acceding to the Re- 
publie of the United States of Indonesia accepted the Conference’s agree- 
ments in accordance with the terms of the Covering Resolution. This 
action prepared the way for the actual transfer of sovereignty which was 
dramatically consummated at a formal ceremony on December 27, 1949. 
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There were three operative steps in this proceeding.* First, the Prime 
Minister of The Netherlands and the Prime Minister of the Republic of 
the United States of Indonesia signed a Protocol which, taking into ac- 
count the pertinent provisions of the Netherlands Constitution and the 
acceptance of the Covering Resolution by the sixteen Indonesian terri- 
tories, stated the understanding of the parties that the draft agreements 
and exchange of letters had been accepted by both sides so that conse- 
quently ‘‘the new order of law’’ was established. Secondly, by an Act 
of Confirmation the Queen of The Netherlands proclaimed her assent 
and that of the Netherlands Cabinet to the new order transferring sover- 
eignty. The final measure was the promulgation and acceptance of the 
Act of Transfer of Sovereignty and Recognition. The Act stated that 
sovereignty was transferred in accordance with the Charter of the Trans- 
fer of Sovereignty, that the Netherlands Indonesian Union was formed, 
and that all further results of the Round Table Conference contained in 
documents subordinate to the Covering Resolution had come into force. 
The Act was signed on the one hand by the Queen of The Netherlands 
and the Netherlands Cabinet and on the other, by the Prime Minister of 
the Republic of the United States of Indonesia and other members of the 
Indonesian Delegation. The Indonesian Delegation declared the ac- 
ceptance of sovereignty on behalf of the Republic of the United States of 
Indonesia in accordance with the above-mentioned Act, and agreed to 
‘‘effecting’’ the Netherlands Indonesian Union and to all that was further 
understood in the Act. 

A few hours later another ceremony was held in Djakarta (Batavia) 
celebrating the transfer of sovereignty and the formal assumption of 
authority by the Republic of the United States of Indonesia which had 


been established under the provisional constitution. 
Homer G. ANGELO* 


THE PROCLAIMING OF TREATIES IN THE UNITED STATES 


Among other things undergoing transformation these days is the treaty- 
making process of the United States. Because of the increasing variety 
of international agreements and the diversification of the modes of bring- 
ing them into effect internationally and domestically,’ it is possible that 
litigation may arise involving specifically the question of when a particu- 
lar agreement became binding on the United States or when it began to 
operate as law in the domestic order. Not much has been written in 


3 Official English translations of the Protocol, Act of Confirmation, and Act of Transfer 
are not yet available in the United States. 

* The views expressed in this note are the personal views of the author only. 

1Cf. Yuen-li Liang, ‘‘The Use of the Term ‘Acceptance,’ in the United Nations 
Treaty Practice,’’ this JouRNAL, Vol. 44 (1950), p. 342; H. W. Briggs, ‘‘ United States 
Treaty Developments,’’ ibid., p. 370. 
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this field.2 It is deemed desirable, therefore, to bring to the attention 
of the fraternity certain points made in a generously long letter to the 
writer by the Honorable Hunter Miller, on the subject of proclaiming 
treaties in the United States, written August 4, 1936.° 

The present writer in an article in this JourNaL‘ in January, 1936, 
concluded that the proclaiming of treaties is not essential to their validity 
as law of the land; that treaties become effective domestically when they 
come into force internationally; and that the President’s proclamation 
serves to announce facts with regard to the perfecting of the treaty in- 
ternationally and to enjoin obedience. Dr. Miller concurred in these 
conclusions ° and not only supplied additional historical data in support 
of them but also extended the discussion of the central problem examined 
in that article. The gist of those data and observations is given below. 


(1) Early practice involving secrecy. The Founding Fathers were 
familiar with secret treaties and statutes. The Treaties of Amity and 
Commerce ® and of Alliance of 1778 with France? and the Preliminary 
Articles of Peace of 1782 with Great Britain ® had secret aspects. This 
may help explain the silence in the Constitutional Convention of 1787 on 
the subject of proclaiming treaties. The Act of June 14, 1790,° provid- 
ing for the publication of treaties ‘‘made and promulged [sic!/]’’ in 
the future implied the possibility that certain treaties might be made 
which would not be proclaimed. Congress passed secret statutes in the 


period 1811-1813 which were kept out of the books for years. A secret 


2Cf. Hunter Miller, Treaties and Other International Acts of the United States 
of America, Vol. I (Short Print), pp. 19-20; H. Reiff, ‘‘The Proclaiming of Treaties 
in the United States,’’ this JouRNAL, Vol. 30 (1936), pp. 63-79; Hackworth, Di- 
gest of International Law, Vol. V, pp. 84-87; C. C. Hyde, International Law (2d 
ed.), Vol. II, pp. 1448-1449; H. M. Catudal, ‘‘Executive Agreements: A Supplement 
to the Treaty-Making Procedure,’’ 10 George Washington Law Review (1942) 653-669; 
id., ‘Executive Agreement or Treaty?,’’ 10 The Journal of Politics (1947) 168-178. 
For a brief note on the nature and use of the President’s proclamation generally, but not 
specifically in relation to treaties, cf. E. S. Corwin, The President: Office and Powers 
(New York, 1940), p. 363, note 10. Cf. also the comprehensive note on the general 
subject of introduction into the municipal order by H. W. Briggs, The Law of Nations: 
Cases, Documents, and Notes (New York, 1938), pp. 432-436. 

8 Dr. Miller graciously consented to this use of his original letter in a letter dated May 
6, 1950. 

4 Cited supra, note 2. 

5 He pointed out, however, that Jefferson, when President, appeared to believe that 
proclamation of a treaty was essential to its status as law of the land. Jefferson’s 
language in II Miller 484. 

6 Ibid., pp. 3, 30-31. The French Government resented alleged premature publication 
by the United States. 

7U. 8S. Department of State, Treaty Series No. 83, II Miller 45, Act Separate and 
Secret. 

° Treaty Series No. 102, II Miller 96, 101, 105; separate article intended to be secret. 

91 Stat. 187. Quoted by Reiff, loc. cit., p. 69, note 42. 
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treaty was made in 1790 with the Creek Indians.'° Secret articles ac- 
companied the treaty of 1830 with Turkey ™ and the Treaty of Guada- 
lupe Hidalgo of 1848.'* A secret treaty obviously cannot be proclaimed. 
It would nevertheless be as much law of the land as a secret statute or a 
treaty which has been proclaimed. 

(2) Publicity for treaties. Promulgation of treaties may be regarded 
as one phase of ‘‘open diplomacy.’’ Nevertheless, during a great part 
of our history proclamation did not ensure factual publicity throughout 
the country. That depended upon the means of communication and the 
policy of such papers as The National Intelligencer in printing the texts 
of proclaimed treaties. Proclamation thus, in effect, amounted to mere 
release of the text. Present-day legislation requiring publication im- 
mediately upon proclamation more nearly assures immediate general 
knowledge of a treaty as law of the land. Similar observations can be 
made about publicity for statutes. 

(3) Interval between date of effectiveness of a treaty internationally 
and date of proclamation. Under slow means of communication this in- 
terval could run into weeks and months. An extreme case was the pro- 
claiming of the treaty of 1833 with Siam over fourteen months after 
exchange of ratifications at Bangkok.’* In some eases, proclamation has 
been overlooked for a time. In one case it was apparently overlooked 
entirely..1* Nowadays, however, a treaty may be and frequently is pro- 
claimed on the date of the exchange or deposit of ratifications; at any 
rate, the interval between the date of effectiveness internationally and 
the date of proclamation is now ordinarily brief. 

(4) Proclamation prior to date of effectiveness. Addressing himself 
to the problem of proclaiming instruments whose effectiveness as treaties 
is made dependent upon conditions subsequent, Dr. Miller, after noting 
that the matter has been under discussion in and out of the Department 


10 Aug. 7, 1790, public articles in 7 Stat. 35; secret articles in II Miller 343-345. 

11 Treaty of Commerce and Navigation, May 7, 1830, Treaty Series No. 267, III 
Miller 541, 575. 

12 With Mexico, Feb. 2, 1848, Treaty Series No. 207, V. Miller 207, 245. While in jhe 
case of each of these secret articles, the Senate refused advice and consent, ‘‘the objee- 
tions in each case seem to have been on the merits.’’ 

13 Treaty of Amity and Commerce, signed at Bangkok, March 30, 1833; ratifications 
exchanged at Bangkok April 14, 1836; proclaimed June 24, 1837. Treaty Series No. 
321, III Miller 741. 

14 Exchange of Official, Scientific, Literary, and Industrial Publications, Jan. 27, 1902, 
Mexico City, Pan American multilateral agreement, Treaty Series No. 491-A. There 
is no copy of this agreement in Malloy, but copies may be found in Department of State 
Treaty Information Bulletin, No. 23, August, 1931, p. 20, and in the Report of the 
Delegates of the United States to the Second International Conference of American 
States (Sen. Doc. No. 330, 57 Cong., 1 Sess.), p. 213. 
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of State for some time, particularly after the decision in the Factor v. 
Laubenheimer case,'® examined four types of situations: 


(a) Where a mere lapse of time is stipulated, such as six months 
after the exchange of ratifications. Barring certain remote con- 
tingencies, such as war, a superseding agreement, or termination of 
the international personality of one of the parties, the condition as 
such is certain to be fulfilled. 

(b) Where the event is certain but the time uncertain; for ex- 
ample, where a treaty is to come into force at the end of the reign 
of the present monarch of State A. Clauses akin to this type are 
sometimes inserted in extradition treaties, as where the effectiveness 
of the agreement is conditioned upon promulgation in the two coun- 
tries. The supposition here is that promulgation will take place 
promptly, within a few days or weeks. Where there is excessive 
delay it might not be unreasonable for the party which has pro- 
mulgated to say that the other party must either publish or abandon 
the agreement.'® Clauses of this character may also be found in 
other types of treaties.'’ 

(c) Where the effectiveness of a treaty depends upon a condition 
subsequent, limited in respect of time, but uncertain as to event. 
Such would be an agreement contemplating the passage of legisla- 


15 Factor v. Laubenheimer, U. S. Marshal, et al., 290 U. S. 276 (1933), this JoURNAL, 
Vol. 28 (1934), p. 149. The extradition treaty of Dec. 22, 1931, between the United 
States and Great Britain, was involved in this case. ‘‘ Article 18 of the treaty provided 
that it was to ‘come into force ten days after its publication, in conformity with the 
forms prescribed by the laws of the high contracting parties.’ Ratifications were ex- 
changed at London, August 4, 1932; the President issued a proclamation in the usual 
form containing the treaty, as of the date August 9, 1932; but the British Government 
withheld the issuance of an Order-in-Council containing the treaty, apparently to avoid 
affecting the result in the Factor Case. Counsel for the petitioner argued that the 
treaty was in force, but the Supreme Court, without going into the merits of the con- 
tention, followed the State Department, which appeared not to have recognized the 
treaty as in force in either country.’’ (Footnotes omitted.) Article by Reiff (cited 
supra, note 2), at p. 63. For discussion of the Factor Case, cf. M. O. Hudson, ‘‘ The 
Factor Case and Double Criminality in Extradition,’’ this JouRNAL, Vol. 28 (1934), 
pp. 274, 276; E. M. Borchard, ‘‘The Factor Extradition Case,’’ ibid., p. 742; R. E. 
Cushman, ‘‘ Constitutional Law in 1933-34,’’ American Political Science Review, Vol. 29 
(1935), pp. 36, 44. 

16In the case of the extradition treaty with Great Britain, supra, ratifications were 
exchanged at London, August 4, 1932; proclamation by the President issued August 9, 
1932; but the Order-in-Council was not issued until June 6, 1935. Note by the Depart- 
ment of State in Treaty Series No. 849. Dr. Miller comments: ‘‘In my own opinion 
a proclamation [by the United States] in that case was properly issued. ... The 
remedy in all such cases [of treaties stipulating promulgation for effectiveness] is a 
simple one, namely, to put in a time clause for the promulgation on each side. That 
would express what the parties really mean. ... Three months or six months would 
give ample time.’’ 

17 Convention between the United States and Rumania for the Reciprocal Protection 


of Trade Marks, signed at Bucharest, March 18/31, 1906, Art. III (Treaty Series No. 
451), 
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tion within the stipulated time. The Reciprocity Convention of 
January 20, 1883, with Mexico, contained such a clause. It was pro- 
claimed, but, since no legislation was ever adopted, even within an 
extended period, the agreement never went into effect.® 

(d) Where there may also be more than one condition subsequent, 
contemplating the passage of legislation, in the same treaty, as in 
that of June 5, 1854, with Great Britain.’® 


With respect to each of these types of situations, Dr. Miller is of the 
opinion that proclamation should issue, even if there is a possibility that 
the instrument may not become effective as an international agreement 
at all. 

(5) The present day value of proclaiming treaties. As devices to re- 
lease texts, treaty proclamations may be said to have almost ceased to 
have practical importance. Nowadays, the texts of most treaties are 
available to the public before proclamation. Aside from policy consid- 
erations with respect to the making of secret treaties, it is difficult to 
keep any really important treaty secret until proclamation. The Jay 
Treaty became public before ratifications were exchanged; the New York 
Herald printed the text of the Treaty of Guadalupe Hidalgo as soon as 
the Senate had acted, although the administration at that time desired 
secrecy. Presidential release of a text, release by the other party, print- 
ing in the Congressional Record when the Senate acts, publication of 
multilateral agreements by international conferences, abandonment of 
secret executive sessions by the Senate in recent years, discussion of a 
treaty in public committee hearings—all these practices militate against 
keeping treaties in a confidential category until proclaimed. Hence, 
whatever other purposes the proclamation of a treaty may still serve, it 
no longer serves to release the text of a treaty. 

Henry REIFF 
St. Lawrence University 


18 T Malloy 1146-1157. For an interesting instance of hesitation see the Convention 
with France Regarding Claims and Regarding Duties on Wines and Cottons, signed at 
Paris, July 4, 1831 (Treaty Series No. 88). Ratified by the United States, Feb. 2, 
1832; by France, Aug. 31, 1831; ratifications exchanged at Washington, Feb. 2, 1832. 
Proclamation signed on Feb. 2, 1832, but not issued until July 13, 1832, when it was 
given this latter date, on passage of enforcing legislation dated July 13, 1832 (4 Stat. 
574). III Miller 641, note on this peculiar postponement at p. 648. 

19 Treaty with Great Britain Regarding the North Atlantic Fisheries, Commercial 
Reciprocity with British North American Colonies, and Navigation ete., signed at Wash- 
ington, June 5, 1854 (Treaty Series No. 124). Art. V conditioned effectiveness of the 
treaty on passage of legislation by the British Parliament, the British North American 
Colonies affected by the treaty, and Congress. Art. VI conditioned effectiveness of the 
treaty in relation to Newfoundland on passage of legislation by the Provincial Parlia- 
ment of Newfoundland, the British Parliament, and Congress. VI Miller 667, 734, 737. 
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STATE vs. NATION: FRESH EVIDENCE ADMITTED—ISSUE HELD NON-JUSTICIABLE 


Mr. William Gorham Rice in a provocative note’ has appealed for the 
rejection of the term ‘‘state’’ as a term of international law, and he has 
referred to it as ‘‘so unsatisfactory that ... we should replace it by 
‘nation.’’’ Being, however, as yet unconvinced of any intrinsic advantage 
which might be the consequence—logical or otherwise—of this enshrine- 
ment of ‘‘nation’’ in the terminology of international law, the present 
writer feels compelled to admit fresh evidence as submitted by the pro- 
ponents of ‘‘state,’’ and to reconsider the issue. 

It may be emphasized at the outset that we are considering the term 
‘‘state’’ as a term of international law, and that we must therefore reluc- 
tantly conclude that all the arguments pertaining to its use in a municipal 
law sense are obiter dicta. Only from the standpoint of interesting com- 
parison is it within our competence to refer to them. It may also be stressed 
that there is no dispute with regard to the traditional use of the terms 
“international law’’ and ‘‘law of nations.’’ But the reference to their 
equivalents in French cannot be let to pass so easily. Of course, as Mr. 
Rice says, it is the drovt international and the droit des gens, and not the 
“droit des états’’; however, the admission of the fact that neither is it the 
‘droit des nations”’ lends an illusory, if not misleading air. 

Turning now to the text of the judgment, we are told that ‘‘the chief 
argument for ‘nation’ is that in its international law sense it is already 
accepted.’’ Various expressions in common use are then cited as conclusive 
evidence on this point; namely, ‘‘the family of nations,’’ the ‘‘League of 
Nations,’’ and the ‘‘United Nations.’’ Bearing in mind, however, that we 
are only concerned with the term ‘‘nation’’ ‘‘in its international law sense,’’ 
we can reject these examples as inadmissible: the phrase ‘‘the family of 
nations,’’ is properly to be regarded as synonymous with such other general 
phrases as ‘‘the international community,’’ and ‘‘international society’’; 
and the ‘‘League of Nations’’ and the ‘‘ United Nations”’ are strictly titles 
of international organizations. Moreover, with regard to the ‘‘United Na- 
tions,’’ since the prefix ‘‘United’’ was essential to describe accurately an 
international organization dedicated to the achievement of common pur- 
poses, some alternative to ‘‘states’’ had to be found. 

Furthermore, it may be observed that current practice affords scant evi- 
dence in support of the holding that ‘‘nation’’ is already accepted in inter- 
national law. On the contrary, it would certainly appear that the term 
‘state’? has played a dominant réle in the terminology of the major inter- 
national documents of recent times. As a prime example we may turn 
to the text of the Charter of the United Nations which is particularly en- 
lightening in this respect. Article 3 stipulates that ‘‘the original Members 
of the United Nations shall be the states which having participated in the 
United Nations conference .. .’’; and Article 4 likewise provides that 


1 This JourNAL, Vol. 44 (1950), p. 162. 
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‘‘Membership in the United Nations is open to all other peace-loving states’’ 
(Italics added). It may be remarked that this practice is followed through- 
out the Charter. 

The statute of the International Court of Justice is similarly consistent 
in providing that ‘‘only states may be parties in cases before the Court’’* 
(Italics added). The Court itself has upheld the use of this language. 
Thus, as an example among many, in its advisory opinion on ‘‘ Reparation 
for Injuries Suffered in the Service of the United Nations,’’* the term 
‘*state’’ is solely to be found. 

For additional corroboration as to the terminology favored among the 
most learned publicists on international law, we may take note that Oppen- 
heim maintains that ‘‘states are the principal subjects of international 
law,’’* (Italics added) and that Fauchille writes: 


Le droit international public ou droit des gens est l’ensemble des 
régles qui déterminent les droits et les devoirs respectifs des états dans 
leurs mutuelles relations.’ (Underscoring added.) 

In view of this evidence, it can hardly be maintained that the term 
‘“state’’ is viewed with general disapprobation. Moreover, despite the 
dictum that ‘‘state is an unsatisfactory tool,’’ its insusceptibility in this 
regard has at least spared us from similar ‘‘cannibalizations’’ conceived 
as the derivatives of ‘‘nation,’’ as ‘‘innational’’ and ‘‘nationdom,’’ and ap- 
pears to have served us well with ‘‘stateless’’ and ‘‘statehood,’’ both of 
which are neither too incomprehensible nor unpronounceable. Neverthe- 
less, it would be improper and wearisome to set out an exhaustive list of 
legal terms in frequent use connoting some aspect of the term ‘‘state,”’ 
which would include ‘‘federal state,’’ ‘‘ unitary state,’’ ‘‘naturalized state,”’ 
‘‘state immunity,’’ and ‘‘recognition of states,’’ since such a list would 
weigh too heavily against the term ‘‘nation.”’ 

Summing up, it may be seriously questioned whether the onus of proving 
that ‘‘nation’’ is a term of international law has been satisfactorily dis- 
charged. Whereas ‘‘state’’ as a term of international law permits of 
definition, albeit imprecise, ‘‘nation’’ in this sense can make no claim to 
such distinction. Indeed, most dictionaries refer to it as a word lacking 
legal significance, which is used loosely to mean ‘‘ people’? or ‘‘race.’’ Thus, 
the issue of whether ‘‘nation’’ should replace ‘‘state’’ must be held to be 
non-justiciable. De rebus non juridicis lex non curat. 

MicHaEL BRANDON 
Legal Department, United Nations Secretariat * 


66 


2 Article 34(1). 31.C.J. Reports, 1949, p. 174. 
4 Oppenheim’s International Law (7th ed. by Lauterpacht), p. 19. 

5 Fauchille, P., Traité de Droit International Public, Tome I, Part I, p. 4. 
* The views expressed in this note are the personal views of the author. 
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By Wiuuiam W. BisHop, Jr. 


Of the Board of Editors 


[ With the assistance of Miss Tommy F. Angell and Mr. Richard P. Bray, made possible 
by the W. W. Cook Legal Research Endowment of the University of Michigan Law 
School. ] 


THE Corru CHANNEL CAsE (ASSESSMENT OF THE AMOUNT OF COMPEN- 
SATION). I. C. J. Reports, 1949, p. 244. 
International Court of Justice, December 15, 1949. 


Assessment of amount of compensation due on account of acts involv- 
ing the international responsibility of a State-—Objection to the Court’s 
jurisdiction; res judicata—Procedure in default.—Application and in- 
terpretation of Article 53 of the Statute ——Technical nature of the questions 
involved.—Warships.—Enquiry by experts—Measure of compensation.— 
Documentary evidence.** 


In its judgment of April 9, 1949, I. C. J. Reports, 1949, p. 4, this JouRNAL, 
Vol. 43 (1949), p. 558, the Court declared Albania responsible under inter- 
national law for the damage to property and loss of life suffered by British 
vessels in the explosions of October 22, 1946, in Albanian waters. It decided 
that it had jurisdiction to assess the amount of compensation, but refrained 
from fixing the amount, since Albania had not stated what claims it con- 
tested and the United Kingdom had not submitted evidence as to damages. 
It fixed June 25, 1949, as the time limit for the observations of the Albanian 
Government, July 25, 1949, for the British reply, and August 25, 1949, for 
the Albanian reply. After an extension of time to July 1 had been accorded 
Albania, in a letter dated June 29 the Albanian Agent informed the Court 
that in the opinion of his government ‘‘the Special Agreement did not pro- 
vide that the Court should have the right to fix the amount of the compensa- 
tion and, consequently, to ask Albania for information on that subject.”’ 
The United Kingdom filed its observations, but the Albanian Government 
filed no reply or other document, reiterating its opinion by telegram on 
November 15, 1949, and stating that the Albanian Government did not 
consider it necessary to be represented at the hearing. 


In the present proceedings, the Court said: 


At the public hearing on November 17th, the Court heard statements by 
Sir Erie Beckett, K. C., Agent, and Sir Frank Soskice, K. C., Counsel, for 


*Space limitations prevent digesting of cases on deportation, enemy property, ete., 
and the publication of a list of cases not digested. 
** Caption by the Court. 
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the United Kingdom. The latter asked the Court to give judgment that 
the amount of compensation due was the amount stated in the final submis- 
sions contained in the written Observations of the United Kingdom dated 
July 28th, 1949, namely: 


in respect of H.M.S. Sawmarez ..........0.0ce008 £ 700,087 
in respect of deaths and injuries of naval personnel £ 50,048 


The Albanian Government was absent and made no submissions. 

At the same sitting, after the Agent for the United Kingdom Government 
had been heard, the President announced that the Court had decided, in 
pursuance of paragraph 2 of Article 53 of the Statute, to examine the 
figures and estimates submitted by the United Kingdom Government, and, 
in conformity with Article 50 of the Statute, to entrust this investigation 
to experts as it involved questions of a technical nature. 


On the expiry of the time-limit granted to the Parties for the submission 
of their written observations, a letter signed by the Albanian Chargé 
d’Affaires in Paris, and dated December 10th, 1949, was handed to the 
Registrar of the Court. This letter asked for a change in the procedure 
instituted by the Court for the submission of observations and, failing that, 
for a prolongation of the appointed time-limit until December 23rd. The 
Court points out that it has given ample opportunity to the Albanian Goy- 
ernment to defend its case; that, instead of availing itself of this oppor- 
tunity, that Government has twice disputed the Court’s jurisdiction in the 
present part of the proceedings, that it did not file submissions and declined 
to appear at the public hearing on November 17th. In those circumstances 
the Court cannot grant the request of the Albanian Government. 

As has been said above, the Albanian Government disputed the jurisdic- 
tion of the Court with regard to the assessment of damages. The Court 
may confine itself to stating that this jurisdiction was established by its 
Judgment of April 9th, 1949; that, in accordance with the Statute (Article 
60), which, for the settlement of the present dispute, is binding upon the 
Albanian Government, that Judgment is final and without appeal, and that 
therefore the matter is res judicata. 

The position adopted by the Albanian Government brings into operation 
Article 53 of the Statute, which applies to procedure in default of appear- 
ance. This Article entitles the United Kingdom Government to eall upon 
the Court to decide in favour of its claim, and, on the other hand, obliges 
the Court to satisfy itself that the claim is well founded in fact and law. 
While Article 53 thus obliges the Court to consider the submissions of the 
Party which appears, it does not compel the Court to examine their accuracy 
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in all their details; for this might in certain unopposed cases prove impos- 
sible in practice. It is sufficient for the Court to convince itself by such 
methods as it considers suitable that the submissions are well founded. 

It was in view of these considerations and on account of the technical 
nature of the questions involved in the assessment of compensation in the 
present case that the Court ordered the expert enquiry mentioned above. 

The claim of the United Kingdom Government is under three separate 
heads which will be considered in succession. 


1. Loss of the destroyer ‘‘Saumarez’’ 


In the final submissions contained in its written Observations of July 
28th, 1949, and maintained in its oral statement of November 17th, 1949, 
the United Kingdom Government estimates the damage sustained by the 
total loss of the destroyer Saumarez at £700,087; this sum represents the 
replacement value of the ship at the time of its loss in 1946 (after deducting 
the value of usable parts—equipment, scrap), and the value of stores that 
must be considered as lost. 

The experts, for their part, estimated the whole of this damage at a 
somewhat higher figure, £ 716,780. 

The Court considers the true measure of compensation in the present case 
to be the replacement cost of the Saumarez at the time of its loss. The Court 
is of the opinion that the amount of compensation claimed by the United 
Kingdom Government has been justified. It cannot award more than the 
amount claimed in the submissions of the United Kingdom Government. 


2. Damage to the destroyer ‘‘Volage’’ 


In the final submissions as stated in its written Observations of July 
28th, 1949, and maintained in its statement in Court, the United Kingdom 
Government, under the head of damage caused to this vessel, claimed a sum 
of £93,812. The slightly lower figure of the experts, £90,800, may, as their 
Report points out, be explained by the necessarily approximate nature of 
the valuation, especially as regards stores and equipment. 

The Court considers that the figures submitted by the United Kingdom 
Government are reasonable and that its claim is well founded. In this 
matter it takes note of the following conclusion in the experts’ Report: 
‘During their enquiry and calculations, and as a result of their experience 
and of the information placed before them, the experts have become con- 
vinced that the claim of £793,899 submitted by the United Kingdom Gov- 


ernment may be taken as a fair and accurate estimate of the damage sus- 
tained.’’ 


3. Claims in respect of deaths and injuries of naval personnel 


In the final submissions as stated in its written Observations of July 28th, 
1949, and maintained in its statement in Court, the United Kingdom Gov- 
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ernment claimed under this head a sum of £50,048, representing the cost of 
pensions and other grants made by it to victims of their dependents, and 
for costs of administration, medical treatment, ete. 

This expenditure has been proved to the satisfaction of the Court by the 
documents produced by the United Kingdom Government as Annexes 12 
and 13 to its Memorial, and by the supplementary information and corree- 
tions made thereto in Appendices I, II and III of that Government’s Ob- 
servations of July 28th, 1949. 

Finally, the Court points out that the United Kingdom Government, in 
paragraph 6 of its written Observations of July 28th, 1949, mentioned cer- 
tain damage, for which it expressly stated that it did not ask for compensa- 
tion. The Court need therefore express no view on this subject. 


FOR THESE REASONS, 
THE COURT, 
by twelve votes to two, 


Gives judgment in favour of the claim of the Government of the United 
Kingdom, and 

Fixes the amount of compensation due from the People’s Republic of 
Albania to the United Kingdom at £ 843,947. 

Judge Kry.ov declares that he is unable to agree either with the operative 
clause or with the reasons for the Judgment. 

Judge Kérr, judge ad hoc, declaring that he is unable to concur in the 
Judgment of the Court, has availed himself of the right conferred on him 
by Article 57 of the Statute and appended to the Judgment a statement of 
his dissenting opinion.* 


COMPETENCE OF THE GENERAL ASSEMBLY FOR THE ADMISSION OF A 
STATE TO THE UNITED Nations. I. C. J. Reports, 1950, p. 4.1 
International Court of Justice, Advisory Opinion, March 3, 1950. 


Competence of the Court to interpret Article 4, paragraph 2, of the 
Charter.—Character of the question.—Absence of recommendation from 
the Security Council regarding admission to the United Nations.—Power 
of the General Assembly regarding admission to membership in the United 
Nations in the absence of a recommendation of the Security Council.— 
Meaning of the term ‘“‘upon the recommendation of the Security Council.” 
—Interpretation of a treaty provision according to its natural and ordinary 
meaning in its context—Travaux préparatoires——Interpretation in the 
light of the general structure of the Charter.——Application of Article 4, 
paragraph 2, by the General Assembly and the Security Council.** 


* Not published here. 1 Excerpted text of Advisory Opinion. 
** Caption by the Court. 


JUDICIAL DECISIONS 583 


On November 22nd, 1949, the General Assembly of the United Nations 
adopted the following Resolution: 


General Assembly, 

Keeping in mind the discussion concerning the admission of new 
Members in the Ad Hoc Political Committee at its fourth regular 
session, 

Requests the International Court of Justice to give an advisory 
opinion on the following question : 


‘Can the admission of a State to membership in the United Na- 
tions, pursuant to Article 4, paragraph 2, of the Charter, be effected 
by a decision of the General Assembly when the Security Council 
has made no recommendation for admission by reason of the ecandi- 
date failing to obtain the requisite majority or of the negative vote 
of a permanent Member upon a resolution so to recommend?’ ”’ 


The Request for an Opinion calls upon the Court to interpret Article 
4, paragraph 2, of the Charter. Before examining the merits of the question 
submitted to it, the Court must first consider the objections that have been 
made to its doing so, either on the ground that it is not competent to in- 
terpret the provisions of the Charter, or on the ground of the alleged 
political character of the question. 

So far as concerns its competence, the Court will simply recall that, in a 
previous Opinion which dealt with the interpretation of Article 4, paragraph 
1, it declared that, according to Article 96 of the Charter and Article 65 of 
the Statute, it may give an Opinion on any legal question and that there is 
no provision which prohibits it from exercising, in regard to Article 4 of the 
Charter, a multilateral treaty, an interpretative function falling within the 
normal exercise of its judicial powers (I. C. J. Reports 1947-1948, p. 61).* 

With regard to the second objection, the Court notes that the General 
Assembly has requested it to give the legal interpretation of paragraph 2 
of Article 4. As the Court stated in the same Opinion, it ‘‘cannot attribute 
a political character to a request which, framed in abstract terms, invites 
it to undertake an essentially judicial task, the interpretation of a treaty 
provision.’’ 

Consequently, the Court, in accordance with its previous declarations, 
considers that it is competent on the basis of Articles 96 of the Charter and 
65 of its Statute and that there is no reason why it should not answer the 
question submitted to it. 


The Request for an Opinion envisages solely the case in which the Security 
Council, having voted upon a recommendation, has concluded from its vote 
that the recommendation was not adopted because it failed to obtain the 


* This Journat, Vol. 42 (1948), p. 927. 
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requisite majority or because of the negative vote of a permanent Member. 
Thus the Request refers to the case in which the General Assembly is con- 
fronted with the absence of a recommendation from the Security Council. 

It is not the object of the Request to determine how the Security Council 
should apply the rules governing its voting procedure in regard to admis- 
sions or, in particular, that the Court should examine whether the negative 
vote of a permanent Member is effective to defeat a recommendation which 
has obtained seven or more votes. The question, as it is formulated, as- 
sumes in such a case the non-existence of a recommendation. 

The Court is, therefore, called upon to determine solely whether the 
General Assembly can make a decision to admit a State when the Security 
Council has transmitted no recommendation to it. 

Article 4, paragraph 2, is as follows: 


“‘The admission of any such State to membership in the United 
Nations will be effected by a decision of the General Assembly upon 
the recommendation of the Security Council.’’ 


The Court has no doubt as to the meaning of this text. It requires two 
things to effect admission: a ‘‘recommendation’’ of the Security Council 
and a ‘‘decision’’ of the General Assembly. It is in the nature of things 
that the recommendation should come before the decision. The word ‘‘rec- 
ommendation,’’ and the word ‘‘upon”’ preceding it, imply the idea that the 
recommendation is the foundation of the decision to admit, and that the 
latter rests upon the recommendation. Both these acts are indispensable 
to form the judgment of the Organization to which the previous paragraph 
of Article 4 refers. The text under consideration means that the General 
Assembly can only decide to admit upon the recommendation of the Se- 
curity Council; it determines the respective roles of the two organs whose 
combined action is required before admission ean be effected: in other words, 
the recommendation of the Security Council is the condition precedent to 
the decision of the Assembly by which the admission is effected. 

In one of the written statements placed before the Court, an attempt was 
made to attribute to paragraph 2 of Article 4 a different meaning. The 
Court considers it necessary to say that the first duty of a tribunal which 
is called upon to interpret and apply the provisions of a treaty, is to en- 
deavour to give effect to them in their natural and ordinary meaning in the 
context in which they occur. If the relevant words in their natural and 
ordinary meaning make sense in their context, that is an end of the matter. 
If, on the other hand, the words in their natural and ordinary meaning are 
ambiguous or lead to an unreasonable result, then, and then only, must the 
Court, by resort to other methods of interpretation, seek to ascertain what 
the parties really did mean when they used these words. As the Permanent 
Court said in the case concerning the Polish Postal Service in Danzig 
(P.C.1.J., Series B, No. 11, p. 39) : 
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‘‘It is a cardinal principle of interpretation that words must be 
interpreted in the sense which they would normally have in their 
context, unless such interpretation would lead to something unreason- 
able or absurd.’’ 


When the Court can give effect to a provision of a treaty by giving to the 
words used in it their natural and ordinary meaning, it may not interpret 
the words by seeking to give them some other meaning. In the present case 
the Court finds no difficulty in ascertaining the natural and ordinary mean- 
ing of the words in question and no difficulty in giving effect to them. 
Some of the written statements submitted to the Court have invited it to 
investigate the travaux préparatoires of the Charter. Having regard, 
however, to the considerations above stated, the Court is of the opinion that 
it is not permissible, in this case, to resort to travaux préparatoires. 

The conclusions to which the Court is led by the text of Article 4, para- 
graph 2, are fully confirmed by the structure of the Charter, and particu- 
larly by the relations established by it between the General Assembly and 
the Security Council. 

The General Assembly and the Security Council are both principal organs 
of the United Nations. The Charter does not place the Security Council 
in a subordinate position. Article 24 confers upon it ‘‘primary responsi- 
bility for the maintenance of international peace and security,’’ and the 
Charter grants it for this purpose certain powers of decision. Under 
Articles 4, 5, and 6, the Security Council codperates with the General As- 
sembly in matters of admission to membership, of suspension from the ex- 
ercise of the rights and privileges of membership, and of expulsion from 
the Organization. It has power, without the concurrence of the General 
Assembly, to reinstate the Member which was the object of the suspension, 
in its rights and privileges. 

The organs to which Article 4 entrusts the judgment of the Organization 
in matters of admission have consistently interpreted the text in the sense 
that the General Assembly ean decide to admit only on the basis of a ree- 
ommendation of the Security Council. In particular, the Rules of Pro- 
cedure of the General Assembly provide for consideration of the merits of 
an application and of the decision to be made upon it only ‘‘if the Security 
Council recommends the applicant State for membership”? (Article 125). 
The Rules merely state that if the Security Council has not recommended 
the admission, the General Assembly may send back the application to the 
Security Council for further consideration (Article 126). This last step 
has been taken several times: it was taken in Resolution 296 (IV), the very 
one that embodies this Request for an Opinion. 

To hold that the General Assembly has power to admit a State to member- 
ship in the absence of a recommendation of the Security Council would be 
to deprive the Security Council of an important power which has been en- 
trusted to it by the Charter. It would almost nullify the role of the Se- 
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curity Council in the exercise of one of the essential functions of the Organi- 
zation. It would mean that the Security Council would have merely to 
study the case, present a report, give advice, and express an opinion. This 
is not what Article 4, paragraph 2, says. 

The Court cannot accept the suggestion made in one of the written state- 
ments submitted to the Court, that the General Assembly, in order to try 
to meet the requirement of Article 4, paragraph 2, could treat the absence 
of a recommendation as equivalent to what is described in that statement 
as an ‘‘unfavourable recommendation,’’ upon which the General Assembly 
could base a decision to admit a State to membership. 

Reference has also been made to a document of the San Francisco Confer- 
ence, in order to put the possible case of an unfavourable recommendation 
being voted by the Security Council: such a recommendation has never 
been made in practice. In the opinion of the Court, Article 4, paragraph 
2, envisages a favourable recommendation of the Security Council and that 
only. An unfavourable recommendation would not correspond to the pro- 
visions of Article 4, paragraph 2. 

While keeping within the limits of a Request which deals with the scope 
of the powers of the General Assembly, it is enough for the Court to say 
that nowhere has the General Assembly received the power to change, to 
the point of reversing, the meaning of a vote of the Security Council. 

In consequence, it is impossible to admit that the General Assembly has 
the power to attribute to a vote of the Security Council the character of a 
recommendation when the Council itself considers that no such recommenda- 
tion has been made. 


For these reasons, 
THE Court, 
by twelve votes to two,* 


is of opinion that the admission of a State to membership in the United 
Nations, pursuant to paragraph 2 of Article 4 of the Charter, cannot be 
effected by a decision of the General Assembly when the Security Council 
has made no recommendation for admission, by reason of the candidate fail- 
ing to obtain the requisite majority or of the negative vote of a permanent 
Member upon a resolution so to recommend. 


Diplomatic immunity—Foreign Office official employed by United 
Nations 

UNITED STATES v. COPLON AND GUBITCHEV. 88 F. Supp. 915.** 

U.S. Dist. Ct., 8. D. N. Y., Jan. 9, 1950. Ryan, D. J. 


Gubitchev, a Soviet national employed as a member of the Headquarters 
Planning Office of the United Nations Secretariat, was indicted for vio- 


* Judges Alvarez and Azevedo dissented. 
** Ms. opinion supplied by Mr. Albert F. Bender, Jr., of New York. 
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lations of the United States espionage laws. His motion to dismiss on 
the ground of diplomatic immunity was rejected by Rifkind, D. J., 84 F. 
Supp. 472 (S. D. N. Y., May 10, 1949), this Journat, Vol. 43 (1949), p. 
810. After Gubitchev retained counsel of his own choice re-argument 
was granted, and the motion to dismiss the indictment again dismissed. 

In the re-argument a member of the Soviet Embassy appeared and sub- 
mitted a communication to the court from the Soviet Ambassador, as 
follows : 


I hereby have the honor to draw your attention to the fact that the 
Soviet citizen, Valentin A. Gubitchev, is an officer of the diplomatic 
service in the Ministry of Foreign Affairs of the USSR since April 
26, 1946, with the diplomatic rank of Third Secretary. 

In this capacity, Mr. Gubitchev V.A. was sent, with the permission 
of the Government of the Union of Soviet Socialist Republics, to the 
USA to work in the Secretariat of the United Nations Organization. 

Mr. Gubitchev V.A. arrived in the USA in July, 1946, having the 
Soviet Diplomatic Passport No. 12032 and the Diplomatic Visa No. 
202 issued by the USA Embassy in Moscow on June 24, 1946. 

The Soviet Government has not revoked the diplomatic status of 
Mr. Gubitchev V.A. and up to the present time he remains an officer 
of the Ministry of Foreign Affairs of the USSR, with the diplomatic 
rank of Third Secretary. 


With respect to this communication, the court said: 


Although the presentation of such a communication from a for- 
eign ambassador to a judge in a pending criminal trial appears to be 
without precedent, I received it as a courtesy and forwarded it to the 
Secretary of State. 


The court found that Gubitchev held the rank of Third Secretary in 
the Soviet Ministry of Foreign Affairs, held a diplomatic passport, had 
been granted an American diplomatic visa, and had served in the United 
States as a member of the United Natjons staff and not as a member of 
the Soviet Embassy in Washington. toss name had not been submitted 
by the Secretary General for possibleNinclusion in the ‘‘list of members 
of Delegations to the United Nations who are entitled to diplomatic 
privileges and immunities under the terms of the Headquarters Agree- 
ment.’’ + an exchange of diplomatic correspondence between the Soviet 
Embassy and the Department of State, the latter rejected the claim of 
diplomatic immunity. Denying immunity, the court said: 


The charges against this defendant are serious; his allegedly un- 
lawful activities, it is charged, were directed against the Govern- 
ment of the United States and were liable to endanger its security 
as well as its peace with other nations. The Department of State 
has in the past had oceasion to remind foreign governments that 
even if they have the right to interpose the defense of diplomatic 
immunity, they should not, under international law, so interfere with 
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the course of justice or permit such privileges, if they exist, to shield 
from just punishment a perpetrator of crimes such as the ones here 
charged. (Cf., Matter of Wolf Von Igel, attached to the German 
Embassy, 1916 For. Rel. Supp. 808-815.) 

Counsel for Gubitchev concedes that (1) he is not a diplomatic 
officer of the Union of Soviet Socialist Republics attached to the 
Soviet Embassy in this country, and (2) the defendant was neither 
sent to, received nor accredited by our Government. 

But, it is urged on this motion that Gubitchev, a diplomatic officer 
of the USSR, came to this country to accept a position with the 
Secretariat of the United Nations, in possession of a diplomatic 
passport issued by the Ministry of Foreign Affairs of the USSR 
and a diplomatic visa issued by the United States Embassy in Mos. 
cow, and that, therefore, under the Law of Nations, he is entitled 
to be received in this country in a diplomatic status with all the 
privileges and immunities of a diplomat—including immunity from 
prosecution on the indictment herein. 


Gubitchev did not enter the United States as an emissary from the 
USSR to the United States; he was never received as such; he was 
never attached to the Soviet Embassy; he was never notified to the 
United States as attached to such Embassy and never acted in a 
diplomatic capacity in the United States. 


On the foregoing facts, the court concludes that the defendant’s 
motion must be denied. The claim of immunity is grounded solely 
on the facts that Gubitchev is a diplomatic officer of the USSR, 
that he was, in this capacity, sent by his government to the United 
Nations and that he was in possession of a diplomatic passport and 
diplomatic visa at the time of his arrest. 

It has long been recognized that the United States will not afford 
diplomatic immunity unless the person claiming it not only has dip- 
lomatic status, but is also in an ‘‘intimate association with the work 
of a permanent diplomatic mission.’’ 2 Hyde on International Law 
Sec. 416A. The Department of State has had occasion to declare 
that ‘‘under customary international law, diplomatic privileges and 
immunities are only conferred upon a well-defined class of persons, 
namely, those who are sent by one state to another on diplomatic 
 . (The Under Secretary of State to the Turkish Am- 

assador, Oct. 16, 1933, MS Dept. of State, file 701.09/374, 4 Hack- 
worth, Digest of International Law, p. 422.) 

This principle has been recognized by the courts of other countries. 
The courts of England have ruled that in order to establish the pro- 
tection afforded by diplomatic immunity the evidence must establish 
actual service as a diplomat by the one claiming the right. Cross¢ 
v. Tabbot, 8 Mod. Rep. 288 (1724); Widmore v. Alvarez, 2 Stra. 797 
(1731) ; 6 Halsbury’s Laws of England 512; 30 Halsbury’s Laws of 
England 129. 

In the instant case, the defendant has never asserted that he came 
to this country on a diplomatic mission and I have found as a fact 
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that he never acted in a diplomatic character in the United States. 

The visa which was affixed to the defendant’s passport did not of 
itself constitute a grant of diplomatic immunity for all of his activi- 
ties in this country. It is provided in the Code of Federal Regula- 
tions, Section 40.4(a), that such diplomatic visas may be granted to 
fifteen different categories of individuals. Many of these categories 
embrace individuals who, it has been universally recognized, do not 
have diplomatic status or immunity. That diplomatic visas are on 
occasion granted by the Government of the United States as a matter 
of courtesy and do not thereby constitute a recognition of diplomatic 
status has been its proclaimed policy and is set forth in its duly 
promulgated and publicly published regulations. 

Furthermore, we have in this ease the certification by the Depart- 
ment of State that the defendant does not enjoy diplomatic status, 
which, as Judge Rifkind held, is ‘‘the dispositive fact.’’ 84 F. Supp. 
at 475, citing cases. 

Diplomatic status is a political question and a matter of state; the 
finding of the Secretary of State must be accepted unquestioned. 
The courts of the United States are not alone in applying this rule. 
“Thus in Great Britain [(Engelke v. Musmann, 1928, A.C. 433, 
435) |, in the United States (United States v. Liddle, 1808, Fed. Cas. 
No. 15,598; United States v. Benner, 1830, 1 Baldw. 234; In re Baiz, 
(1890), 185 U. S. 403) and apparently in France (Drtilek ce. Barbier 
(1925), Cour d’appel de Paris, 53 Journal de droit international 
privé (1926), 638), the decision of the executive department as to 
whether a person is a member of a foreign mission or of its personnel 
is conclusive upon the courts.’’ Research in International Law, 
Harvard Law School, 1932, p. 76. 

There is no reason in principle why the determination of the Sec- 
retary of State in this case should not be afforded equal weight with 
a similar determination of the diplomatic status in the case of public 
ministers or ambassadors sent to represent foreign governments in 
this country. The latter certifications have universally been held to 
be conclusive upon the courts. 42 Harv. L. Rev. 582. And I feel 
that the certification in this case is equally conclusive. 

Gubitchev was not a member of the permanent Soviet mission, 
nor was he included in any special Soviet mission to the United 
States. He did not acquire diplomatic immunity from prosecution 
on the instant indictment by his employment in the United Nations. 
He may not claim diplomatic status alleging that he was on a mis- 
sion of a non-diplomatic nature. The Soviet Union itself has ree- 
ognized that its personnel on missions of a non-diplomatic character 
may acquire diplomatic privileges and immunities only by express 
treaty provisions and attachment to a permanent diplomatic mission. 
(See, Commercial Treaty between Germany and the USSR, signed 
October 12, 1945 (53 L.N.T.S. No. 1257, p. 7); the USSR with Italy, 
February 7, 1924 (1 Raccolta Officiale della Leggi e dei Decreti del 
Regno d’Italia (1924), No. 342, Art. 3). Gubitchev’s journey here 
and his subsequent sojourn in this country was not embraced in an 
agreement or treaty of such a nature, nor was he at any time re- 
garded as attached to the permanent Soviet mission. 

Where ‘‘a person is sent by a foreign government as a special 
diplomatic representative for a temporary purpose, without being 
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authorized or received by the Sovereign as an ambassador or pub- 
lic minister, recourse must be had to the terms of the special agree- 
ment governing his mission and the extent of diplomatic privilege 
determined therefrom as a question of fact.’’ 6 Halsbury’s Laws of 
England, 509. The possible immunities that the defendant might 
enjoy under the terms of the various agreements between this coun- 
try and the United Nations were discussed at length by Judge Rif- 
kind. He concluded (and with him I agree, and indeed the de- 
fendant now concedes) that the defendant received no immunity 
which would prevent his prosecution on the instant indictment from 
those agreements. 


Treaties—effect of U.N. Charter as national law—alien land laws held 
invalid 

Ser Fug v. STATE oF CALIFORNIA. 96 Cong. Rec., Apr. 28, 1950; Sen. 
Proc., 6072. 

California Dist. Ct. App., 2nd Dist., April 24, 1950. Wilson, J. 


The alien land law of California, which forbids aliens ineligible to 
citizenship to ‘‘acquire, possess, enjoy, use, cultivate, occupy, and transfer 
real property, or any interest therein,’’ was held invalid as in conflict with 
the Charter of the United Nations, although it had been previously upheld 
as against charges of unconstitutionality by the Supreme Courts of the 
United States and of the State of California. 

The court took judicial notice of the 1940 census figures and of the 
‘‘eongressional erosion’’ of the prohibitions in the nationality laws of the 


United States, in determining that practically the only alien group of any 
size within this country who remain ineligible and thus fall within the 
statute are the Japanese, one of whom had brought this action. The court 
rested its decision entirely upon the Charter, with passing reference to the 
Declaration of Human Rights as expounding the views of the parties to the 
Charter: 


The Charter has become ‘‘the supreme law of the land; and the 
judges in every State shall be bound thereby, anything in the constitu- 
tion or laws of any State to the contrary notwithstanding.’’ (United 
States Constitution, art. VI, sec. 2.) The position of this country in 
the family of nations forbids trafficking in innocuous generalities, but 
demands that every State in the Union accept and act upon the Charter 
according to its plain language and its unmistakable purpose and 
intent. 


A perusal of the Charter renders it manifest that restrictions con- 
tained in the alien land law are in direct conflict with the plain terms 
of the Charter ... [referring to the Preamble, and to articles 1, 2, 
and 55] . . . and with the purposes announced therein by its framers. 
It is incompatible with article 17 of the Declaration of Human Rights 
which proclaims the right of everyone to own property. We have 
shown that the expansion by the Congress of the classes of nationals 
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eligible to citizenship has correspondingly shrunk the group ineligible 
under the provisions of the alien land law to own or lease land in Cali- 
fornia until the latter now consists in reality of a very small number of 
Japanese. The other Asiatics who still remain on the proscribed list 
are so few that they need not be considered. 

Clearly such a discrimination against a people of one race is con- 
trary both to the letter and to the spirit of the Charter which, as a 
treaty, is paramount to every law of every State in conflict with it. 
The alien land law must therefore yield to the treaty as the superior 
authority. The restrictions of the statute based on eligibility to citizen- 
ship, but which ultimately and actually are referable to race or color, 
must be and are therefore declared untenable and unenforceable. 


Note: Respondent’s petition for rehearing was denied on May 22, 1950. 
On June 2, 1950, an appeal was filed in the Supreme Court of California 
(2nd Civil No. 17309). 


Non-recognition—effect of Soviet consul’s acts on behalf of Latvia 
In Re Apuer’s Estate. 93 N. Y.S. (2d) 416. 
New York, Surr. Ct., Kings County, Dec. 22, 1949. McGarey, Surr. 


Under a New York statute requiring that powers of attorney executed 
in a foreign country be certified by ‘‘a consular officer of such foreign 
country’’ as in conformity with the laws thereof, the court rejected as 
inadequate powers of attorney executed in Latvia and certified by a U.S.S.R. 
consul in New York to be in conformity with the laws of the U.S.S.R. The 


court said: 


The certificates of the Secretary of State disclose that the United 
States does not recognize the Soviet regime in Latvia, nor the incorpora- 
tion of that country into the Union of Soviet Socialist Republics, nor 
the legality of any of the acts or decrees of that. regime. 


Citing Latvian State Cargo & Passenger S/S Line v. Clark, 80 F. Supp. 
683, this JouRNAL, Vol. 43 (1949), p. 380, it added: 


If, therefore, the court may not give effect to an act of an unrecognized 
government, it may not give effect to an act of an official acting in be- 
half of that regime.* 


Treaties—effect as municipal law 

THe Repusuic or Iraty v. HamsBros Bank. [1950] 1 All Eng. L. R. 
430. 

England, Chancery Div., Feb. 9,1950. Vaisey, J. 


*In In re Url’s Estate, 71 Atl. (2d) 665 (Feb. 14, 1950), the Somerset County Court 
of New Jersey directed an executor to deposit in court, rather than to pay, a bequest to 
a Hungarian orphanage formerly controlled by the Catholie Church and now, ‘‘upon in- 
formation obtained from the Department of State,’’ nationalized and removed from 
Church control, relying (despite the protests of the Hungarian consular officer acting 
on behalf of the orphanage) on Ch. 148 of the New Jersey Laws of 1940, which pro- 
vides for such deposit when it appears that the beneficiary ‘‘would not have the benefit 
or use or control of the money or other property due him.’’ 
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Plaintiff Republic of Italy sought a declaration that by reason of the 
Financial Agreement of April 17, 1947, between the United Kingdom and 
Italy (with respect to the status of Italian property in the United Kingdom 
under the Treaty of Peace with Italy), the property in England of the late 
King of Italy was held by the Custodian of Enemy Property subject to a 
fiduciary obligation under the Agreement, and that transfer of property by 
the Custodian to defendant bank, as administrator for the King’s estate, 
was unlawful. In giving judgment for the defendants, the court held the 
Agreement was a treaty, and as such not cognizable or justiciable by the 
court, nor did it confer rights on Italy enforceable by the court. 


Immunity of foreign government property—government possession 
required 

Douirus Miec et Cir. S. A. v. BANK oF ENGLAND. [1950] 1 All Eng. 
L. R. 747. 

England, Court of Appeal, March 6, 1950. Evershed, M. R., Somer- 
vell and Cohen, L. JJ. 


The court reversed the decision of the Chancery Division, [1949] 1 All 
Eng. L. R. 946, this JourNAL, Vol. 44 (1950), p. 204, that the Bank of Eng- 
land was immune to suit as bailee of certain gold bars deposited with it by 
the Tripartite Gold Commission and alleged to have been seized from 
plaintiff French company by the Germans and later recovered by American 
armed forces. After the judgment below, it was ascertained that, although 
the bars were deposited under an agreement that they be kept separate and 
identifiable, they had not in fact been kept separate but had been treated 
as a specified number of ounces of gold; part, indeed, of the originally de- 
posited bars had been inadvertently sold by the Bank. The court held that 
in view of these facts the bars could not be treated as property in the pos- 
session or under the control of the three governments (United States, France, 
United Kinglom) constituting the Commission. The action not having 
been brought against a foreign government, sovereign immunity could not 
be claimed unless the property concerned were in the possession or control 
of the foreign government, citing The Cristina, [1938] A. C. 485.1. The 
judges also expressed the opinion that immunity should not be given a 
foreign country unless, in similar circumstances, that foreign country af- 
fords immunity; this was particularly applicable in the case of the United 
States, where possession by the sovereign has been held a prerequisite for 
immunity, in Long v. The Tampico, 16 Fed. 491 (1883) ; The Navemar, 303 
U.S. 68 (1938). 2 


1 This JOURNAL, Vol. 32 (1938), p. 824. 
2 Ibid., p. 381. 


€ 
| 


JUDICIAL DECISIONS 


NATIONALITY CASES IN UNITED STATES COURTS 


Where an American-born child was taken to Rumania in 1921 at the 
age of 9, was denied an American passport in 1931 and 1934 because of 
erroneous rulings that he had lost his citizenship by his father’s registra- 
tion as a Rumanian, was inducted into the Rumanian Army in 1936 and 
took an oath of allegiance to Rumania as an incident of induction, the 
Court of Appeals for the Second Circuit held that no expatriation had 
taken place. Podea v. Acheson, 179 F. (2d) 306 (Jan. 10, 1950), revers- 
ing 83 F. Supp. 216, this JourNAL, Vol. 43 (1949), p. 808. A. Hand, Ct.J., 
said : 

It seems most technical to hold that the plaintiff did not act under 
duress. In our opinion he never voluntarily expatriated himself by 
taking an oath of allegiance to Rumania or by serving in the Ruman- 
ian army. Both steps were required by the situation in which he 
found himself, were primarily caused by the erroneous advice of the 
State Department and were farthest from his real purpose. 

In Miranda v. Clark, 180 F. (2d) 257 (Ct. App., 9th, Feb. 15, 1950), it 
was held that a person born of Mexican parents in the United States, who 
had resided in Mexico since he was five, expatriated himself by voting in 
a local primary election for mayor in Mexico when he was twenty, the 
court pointing out that 8 U.S. C. § 803(b) permitted voluntary expatria- 
tion by minors over eighteen. Voting in a Hungarian election expatri- 
ated a native-born American who had lived many years in Hungary with 
a Hungarian husband, Kazdy-Reich v. Marshall, 88 F. Supp. 787 (Dist. 
Col., Jan. 9, 1950). A child born in the United States of Italian parents 
in 1916 and taken to Italy by them in 1922, was held to have expatriated 
himself by taking an oath of allegiance to Italy shortly before his, ma- 
jority, serving in the Italian army, and voting in an Italian election in 
1946, despite his contention that these acts could not be deemed volun- 
tary, since he alleged that he did not know that he had American citizen- 
ship by birth, Cantoni v. Acheson, 88 F. Supp. 576 (N. D. Calif., Feb. 2, 
1950). 

In Perez v. McGrath, 18 Law Week 2243 (N. D. Calif., Oct. 27, 1949), 
it was held that an American citizen minor who went with his parents 
to Mexico during the war to avoid the draft and remained there for that 
purpose until after coming of age and the cessation of hostilities, was 
expatriated despite his subsequent return to the United States, under the 
Act of 1944, 8 U.S. C. § 801(j), providing for expatriation of anyone ‘‘de- 
parting from or remaining outside of the jurisdiction of the United States 
in time of war or during a period declared by the President to be a period 


of national emergency for the purpose of evading or avoiding training 


b 


and service in the land or naval forces of the United States.’ 
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In Kristensen v. McGrath, 179 F. (2d) 796 (Ct. App., Dist. Col., Dee. 
19, 1949), a Dane who came to the United States in August, 1939, on a 
60-day visitor’s visa, who was ordered deported in 1941 for taking a job 
while on an extension of that visa, whose deportation was stayed because 
of travel difficulties during the war, and who in March, 1942, filed a Se- 
lective Service form claiming exemption as an alien, was held not to have 
become ‘‘ineligible to naturalization’’ by reason of § 3(a) of the Selective 
Service Act, 50 U. S. C. App. § 303(a). That Act subjected every male 
person ‘‘residing in the United States’’ to liability for service, provided 
relief for neutral persons upon their application, and added that ‘‘any 
person who makes such application shall thereafter be debarred from 
becoming a citizen.’’ The court held that while in the country on a 
visitor’s visa and awaiting deportation, he was not ‘‘residing’’ in the 
United States and hence not subject to the Act; consequently there was 
no need to pass on his contention that in March, 1942, Denmark was not 
‘‘neutral’’ (being under German occupation), although the Selective 
Service Board had classified Denmark as neutral just before his appli- 
cation was filed. 

A native-born German, resident in the United States since 1911 and 
long identified with American schools and business as a chemist, against 
whom adverse witnesses could only testify to isolated and detached state- 
ments by him criticizing public men and measures, was held ‘‘attached 
to the principles of the Constitution’’ as required for naturalization, 
In re Kullman, 87 F. Supp. 1001 (W. D. Mo., Dee. 31, 1949). Applicant 
was held ‘‘of good moral character’’ despite the fact that his first wife 
had obtained an uncontested divorce for cruelty, and that he had lived 
with his second wife a short time before their ultimate marriage, Appli- 
cation of Murra, 178 F. (2d) 670 (Ct. App., 7th, Dee. 14, 1949). Defend- 
ant’s naturalization was canceled when it was shown that prior to natu- 
ralization she had had sexual relations with a married man in the five 
years prior to naturalization, despite her contention that ‘‘she did not 
feel that her own actions were immoral at the time of the conduct com- 
plained of, because of her deep infatuation with the married man,”’ 
United States v. Cloutier, 87 F. Supp. 848 (E. D. Mich., Nov. 4, 1949). 
For other denaturalization cases, see Ackermann v. United States, 178 F. 
(2d) 983 (Ct. App. 5th, Dee. 29, 1949), United States v. Eichenlaub, 180 
F. (2d) 314 (Ct. App. 2d, Feb. 3, 1950). Holding that one released on 
bail pending deportation could not apply for naturalization, see Knauf 
v. Shaughnessy, 88 F. Supp. 607 (S. D. N. Y., June 28, 1949), affd. 179 F. 
(2d) 628 (Ct. App. 2d, Jan. 25, 1950). On relationship of 1907 and 
1940 Nationality Acts, see Bertoldi v. McGrath, 178 F. (2d) 977 (Ct. 
App. Dist. Col., Dee. 5, 1949). Construing § 316 of the 1940 National- 
ity Act, 8 U. S. C. § 716, regarding naturalization of adopted children, 
the court held that naturalization could not take place until two years 
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after the adoption in the United States, regardless of a prior adoption 
abroad, In re Seeley, 87 F. Supp. 638 (D. Mass., Oct. 24, 1949). 

Reversing a decision rejecting a patent application, the Court of Cus- 
toms and Patent Appeals held in Application of Meyer, 178 F. (2d) 931 
(Dee. 12, 1949), that a German Jewish person lost German nationality as a 
result of the German decree of Nov. 14, 1935, and therefore was not a 
German at the time of his invention in 1938-39; as he had acquired 
British nationality prior to his application under the Boykin Act of 
1946, he was entitled to the benefit of his British patent application under 
that Act, 35 U. S. C. §§ 101 ff., which did not extend to ‘‘citizens of any 
country with which the United States shall have been at war’’ since Sept. 
8, 1939. Similarly the court looked to German law in holding that a 
Danish woman became a German citizen upon marrying a German in 
1926, and thus upheld a German divorce obtained while both spouses 
were residing in the United States under immigration visas, Oettgen v. 
Oettgen, 94 N. Y. S (2d) 168 (Spec. Term, N. Y. County, Nov. 17, 1949). 
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BOOK REVIEWS AND NOTES 


La Puissance Protectrice en Droit International. By Antonino Janner. 
Translated from the German by P. Monney. (Juristische Fakultiit der 
Universitat Basel, Schriftenreihe, Heft 7.) Basel: Verlag von Helbing 
& Lichtenhahn, 1948. pp. 79. Annexes. 


During World War II Dr. Janner, who has the rank of Secrétaire de 
Légation, occupied a responsible position in the Division of Foreign Inter- 
ests of the Swiss Federal Political Department. He is thus peculiarly well 
qualified by training and experience to write on the subject of the protecting 
Power in international law. As indicated in a subtitle to his study, he has 
limited his examination to the experience of Switzerland as a protecting 
Power in the second World War. The Swiss experience in this field was so 
vast, however (involving the protection of the foreign interests of some 
thirty-five belligerent countries), that Dr. Janner’s monograph, although 
limited in scope, makes a significant contribution to our understanding of 
the theory and practice of third-party protection of foreign interests in 
time of war. 

The study is divided into five chapters dealing with the following aspects 
of the problem: (1) the situations which lead to a request for the services 
of a protecting Power; (2) the relationships between the protecting Power, 
the protected Power, and the local Power; (3) the scope and termination of 
the protecting Power’s activities; (4) the special duties of the protecting 
Power in time of war; and (5) the organizational problems confronted by 
the Swiss Foreign Office in protecting belligerent interests on a wholesale 
scale in the midst of total war. The Annexes include a list of the Powers 
protected by Switzerland in World War II, a copy of the Fragebogen used 
in visiting camps where German prisoners of war were held, and a copy 
of the questionnaire (in English) for ‘‘Camp Inspections in the Far East.” 
Although the study is primarily concerned with clarifying the position of 
the protecting Power in its legal aspects, the author also emphasizes the 
political considerations which a protecting Power, particularly one in the 
position of Switzerland, must constantly bear in mind lest it be caught in 
the cross-fire of powerful belligerents. 

Since so little has been written on this unique aspect of diplomatic and 
consular practice, it is unfortunate (as Dr. Janner points out in a special 
footnote to his Introduction) that his study had already been printed be- 
fore he received a copy of the only other recent and more extensive analysis 
of the subject, namely, the volume published in 1947 by the Department 
of State, entitled Protection of Foreign Interests (reviewed in this JOURNAL, 
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Vol. 41 (1947), p. 971). If the timing of these two publications had been 
otherwise, Dr. Janner might have been able to expand his study by illumi- 
nating references to the similarities in American and Swiss practice in 
this activity during the recent war. He notes with pleasure, however, 
that the conclusions expressed in the Department’s volume agree with his 
own at all important points, and he expresses the hope (which seems to be 
justified) that this evolving wnité de doctrine on an international scale will 
improve and clarify the position of the protecting Power in peace as well 
as In war. 
WiuuiaM M. FRANKLIN 


La Cambiale nel Diritto Internazionale Privato. By Gaetano Arangio- 
Ruiz. Milan: A. Giuffré, 1946. pp. 318. L. 440. 


This work is a systematic and comprehensive commentary on the Italian 
rules of conflict of laws regarding negotiable instruments. Two different 
sets of rules of conflict are applicable to negotiable instruments in Italy: 
those contained in the Convention for the Settlement of Certain Conflicts 
of Laws in Connection with Bills of Exchange and Promissory Notes, signed 
at Geneva on June 7, 1930 (to which Italy is a party), which apply to the 
situations and transactions covered by said Convention, and the rules ap- 
plicable to cases not covered by the Convention which are set forth in the 
Provisions on the Law in General preceding the Italian Civil Code of 1942. 
The latter are of special interest for American practitioners, since the 
United States is not a party to the Geneva Convention of 1930. Due to the 
fact that the same negotiable instrument may be governed as to certain 
aspects and situations by the first set of rules, and as to others by the second, 
and that, furthermore, each set of rules provides for different rules of con- 
flict with regard to particular situations or transactions, the whole picture 
is one of the most complicated in the field of the conflict of laws. Mr. 
Arangio-Ruiz, the worthy son of one of the most distinguished Italian 
jurists, is able to find his way through this maze of technical rules and to 
analyze and present the whole subject-matter in a clear and orderly manner. 

Proceeding on the premise that the various transactions relating to the 
same negotiable instrument are independent from the viewpoint of the ap- 
plicable rule of conflicts, he first considers the problems of characterization 
(qualification) which may arise with regard to bills and notes, and then sets 
forth the different rules of conflicts applicable to the capacity of the parties 
to a negotiable instrument and to its form and substance. With regard to 
various obligations created through a negotiable instrument the author 
sets forth the Italian rules of conflicts which designate the law governing 
the duties of the drawer and of the payee, of the endorser, of the accommo- 
dation signatory, and of the acceptor. He also analyzes the various rules 
of conflicts applicable to the various transactions underlying negotiable 
instruments. 
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Although the book is on a somewhat theoretical level, it also offers practi. 
cal solutions for the various problems considered and gives attention to 
some of the decisions of the Italian courts related to the subject-matter. 
This excellent work is of interest not only to the student of the Italian 
rules of conflicts but to all those who are interested in the interpretation 
and application of the Geneva Convention of 1930. 

ANGELO PIERO SERENI 


The Department of State: A History of Its Organization, Procedure, and 
Personnel. By Graham H. Stuart. New York: Maemillan Co., 1949. 
pp. x, 518. Illustrations. Index. $7.50. 


This volume is a companion to the author’s American Diplomatic and Con- 
sular Practice, published in 1936 and reviewed in this JouRNAL (Vol. 30, 
July, 1936, p. 567). It is, however, less an institutional study of the Depart- 
ment of State than the history of its Secretaries, their personalities, policies, 
associates, and administrative methods. The reader does, however, become 
aware of the steps integrating the Department from the many conflicting 
and overlapping committees of the Congress under the Articles of Con- 
federation to the present closely-knit organization; from the diminutive 
Department of Foreign Affairs established in 1781 to the present Depart- 
ment of State with a staff of 6,000 persons. 

The materials for an institutional history are presented. The book 
makes easily available the data on the various reorganizations of the De- 
partment, the principal officials under the Secretary, and the changes in 
the governing law, the functions of the Department, and the number and 
organization of the staff. 

The author pays little attention to the réle of the Department as an insti- 
tution of international law. The latter term does not appear in the index. 
The implications which might be drawn from the suggestion of the Perma- 
nent Court of International Justice in the East Greenland Case that 
foreign ministers are agents of international law whose utterances are pre- 
sumed to bind the state might have been developed. The author’s point 
of view is political and historical rather than legal. 

The book will be useful to students of American history, of public ad- 
ministration, and of American foreign policy. While foreign policy is 
not its primary emphasis, new light is thrown on a number of transactions 
because of the author’s clear understanding of the way in which policy was 
made at the time, his knowledge of the personalities involved, and his op- 
portunity to study the Department’s archives. 

The organization of the book is chronological. Each chapter deals with 
the administration of one or more Secretaries. The author does not hesi- 
tate on oceasion to criticize methods and policies and to make it clear who, 
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in his judgment, were good or not-so-good Secretaries. He pays tribute to 
the outstanding abilities of John Quincey Adams, Daniel Webster, William 
H. Seward, Elihu Root, Charles Evans Hughes, Henry L. Stimson, and 
Cordell Hull. Of the latter he says: ‘‘He was a great Secretary of State, 
a great statesman, but above all, a great man’’ (p. 397). While recognizing 
the brilliance of Henry Clay, the ability and wit of John Hay, and the 
originality and energy of James G. Blaine, he attaches some qualifications 
to his admiration in each of these cases. Each of these able Secretaries 
accomplished much, but in the case of Clay and Blaine, they suffered 
from circumstances, and John Hay suffered from his antipathy to the re- 
quirements of practical politics. He says of Frederick T. Frelinghuysen: 
“His policy as Secretary of State consisted for the most part in reversing 
the policies of Secretary Blaine. His instructions to the able diplomat, 
William H. Treseot, regarding the war of the Pacific were almost incoherent 
in their apparent contradictions. .. . He was not a great Secretary of 
State, but rather a Christian gentleman’’ (pp. 162-163). 

Stuart recognizes the very great difference on different occasions in the 
relationship between the Secretary of State and the President. Concern- 
ing President Grant’s tendency to make diplomatic appointments without 
consulting his Secretary of State, Hamilton Fish, he writes, after recounting 
the circumstances of Motley’s recall and Schenck’s resignation in disgrace 
from the Legation in London: ‘‘ When we add to these the irascible Sickles 
in Madrid, the irresponsible Jones in Belgium, the garrulous Jay in Vienna, 
the obstreperous Charles Washburn in Paraguay, and the violent paranoiac 
Rumsey Wing in Ecuador, it is easy to understand that Fish finally revolted 
against President Grant’s appointments to positions for which the Depart- 
ment of State was responsible’’ (pp. 149-150). 

The Department was small until the 20th century, but after the Spanish- 
American War it grew rapidly in personnel, and the problems of organiza- 
tion and administration became increasingly difficult. The volume devotes 
over half of its pages to this later period and a quarter of its pages to the 
administration of Secretary Hull and his suecesors. Due attention is given 
in this period to the repeated reorganizations of the Department of State 
and the relations of the Foreign Service and the Department, ending with 
a brief note about the Hoover Commission’s plan of reorganization. ‘‘In 
a world of ruthless power polities,’’ writes Mr. Stuart on the final page, ‘‘it 
is vital that the Department of State be made an efficient and responsible 
agency capable of formulating and carrying out a foreign policy which will 
maintain, strengthen, and improve the status of the United States in world 
affairs.’” The volume is an important contribution to publie understanding 
of the problems to be solved in meeting this need. 

Quincy WRIGHT 
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A Charter for World Trade. Vy Clair Wileox. New York: Maemillan Co., 


1949. pp. xvii, 3383. Index. $4.50. 

This volume merits the favorable attention not only of specialists in the 
field of international economic affairs but of students of international rela- 
tions in general. Its author, who was formerly Director of the State De 
partment’s Office of International Trade Policy, had a central part in the 
diplomaey which attended the evolution of the Charter for an International 
Trade Organization. In this book he expounds with clarity and conciseness 
the plant of the Charter and appraises it from the point of view of economic 
foreign policy. 

Complicated questions such as those related to quantitative restrictions 
on imports, preferences, cartels, international commodity agreements, sub- 
sidies, restrictive business practices, exceptions, and ‘‘eseape’’ clauses re- 
ceive effective treatment. The chapters on ‘‘ Industrial Stability and World 
Trade’’ and ‘‘ Economie Development and International Investment’’ deal 
instructively with broad problems closely connected with provisions looking 
to the expansion of world trade. Perhaps least impressive of the chapters 
is the one on ‘‘State Trading,’’ in which the author admits the difficulties 
in finding a solution (p. 97), despite sound principles incorporated in the 
Charter in the attempt to ‘‘fit state trading into the pattern of multilateral- 
ism and non-discrimination’’ (p. 205). 

Specialists in international law will doubtless find of particular interest 
what is said concerning the Charter’s utility as an instrument under which 
law may be developed, the effect of Charter provisions upon the most- 
favored-nation principle, and the extent to which the plan makes use of the 
International Court of Justice. As to the first of these, Professor Wilcox 
makes clear that, while none of the participating nations is willing to sur- 
render sovereignty (p. 204), the provisions represent significant moves in 
international codperation. Thus, the chapter of the Charter which deals 
with restrictive business practices is seen as marking ‘‘the first approach 
toward international agreement in this field’’ and as laying the foundation 
for a ‘‘structure of international common law to govern business practices 
in foreign trade’’ (pp. 112, 113). The provisions as a whole, the author 
believes, will make possible the building up, case by case, of a body of ac- 
cepted principles. As its influence increases the Charter ‘‘will bring the 
national policies that govern trade into conformity with the general rules 
of international law’’ (p. 209). 

The possibility that some, but not all, commercially important states will 
accept the Charter makes it necessary to look at the manner in which it 
will affect trade between members and non-members. Professor Wilcox 
considers, among other things, the effect upon most-favored-nation commit- 
ments between a member and a non-member. He points out that the perti- 
nent article in the Havana draft neither forbids the extension to non- 
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members of tariff concessions and Charter benefits nor requires abrogation 
of agreements under which such extension is guaranteed, although it per 
mits members to deny equality of treatment to non-members. It forbids 
members to enter into certain types of agreements with non-members (pp. 
163-164). 

For the settlement of disputes the Charter provides several different 
methods. They include direct consultation between disputants, arbitration 
agreed to by the parties, reference to the Executive Board of the ITO, and 
reference to the Conference of the ITO. On legal (not economic or fi- 
nancial) questions the ITO may, and, if any member so requests, it must, 
seek an advisory opinion from the International Court of Justice. Such 
advisory opinions become binding upon the Organization. ‘‘A basis is thus 
provided,’’ Professor Wilcox coneludes, ‘‘for the development of a body 
of international law to govern trade relationships’’ (p. 160). Ilis earlier 
statement (p. 148) that there is provided in the Charter ‘‘for the first time, 
the right to bring before an international tribunal cases involving treat 
ment of American investments abroad,’’ unless intended to be confined to 
multilateral arrangements, would seem to overlook the compromissary clause 
(Article 28) of the Sino-American commercial treaty signed November 4, 
1946. 

The value of this authoritative book on an instrument of great potential 
importance is increased by the inclusion of a reader’s guide to the Havana 
Charter, a text of the Charter itself, and an index. 

Robert R. WILson 


Public Opinion and Foreign Policy. By Lester Markel and others. New 
York: Harper & Bros., 1949. pp. xii, 228. $3.50. 


The art of making friends and influencing nations is as old as history. 
What is new is the rapid development of mass media of communication and 
the related importance of mass opinion. Although propaganda as an in- 
strument of foreign policy received considerable emphasis and development 
during World War I, its real potential as an element in total war was first 
given full recognition and application by the Nazis within and outside of 
Germany. Today publie opinion is recognized as an important factor in 
foreign policy and public information is an arm of the foreign office of 
every major nation. This book is primarily concerned with an analysis 
and exposition of the machinery by which, in the United States today, public 
opinion at home and abroad with respect to foreign policy is sought to be 
measured and influenced. 

The various papers were prepared and published under the auspices of 
the Council on Foreign Relations by a study group under the chairmanship 
of the Sunday Editor of the New York Times. The group includes a dis- 
tinguished list from the academic and journalistic professions, the latter 
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largely from the staff of the New York Times. This combination of talent 
and experience has produced a series of documents of the greatest compe- 
tence and authority. More than this, the study group technique of the 
Council on Foreign Relations has produced a clarity and a unity of style 
and development too often missing from symposiums. 

The reader wishing to know how the vast and complex machinery works 
from public opinion polls and newspaper columnists to Presidential press 
conferences and Voice of America broadcasts will find here an admirable 
and accurate summary, together with valuable criticisms and suggestions. 
No one today can afford to ignore the foreign relations of his nation ; today, 
as never before, the citizen has a part in them and in their consequences. 
This book should contribute materially to a fuller understanding of what 
mass communications mean in the formulation of foreign policy and its 
day-by-day application and so to a fuller understanding of the foreign 
policy itself. It is thus a contribution to citizenship. 

JoHN E. Lockwoop 


The Foreign Policy of Soviet Russia from 1929-1941. By Max Beloff. 
Vol. II, 1936-1941. New York: Oxford University Press, 1949. pp. viii, 
434. Index. $5.00. 


This volume continues Mr. Beloff’s study of Soviet foreign policy from 
1929 to 1936, reviewed in this JourNAL, Vol. 42 (1948), p. 534. Extensive 


use is made of Russian and foreign sources, memoir materials, and the 
documentation of the Nuremberg Trials. The author, however, notes the 
difficulties in assessing motives, more serious in totalitarian régimes where 
there is no public opinion and no public debate disclosing the alternatives 
under consideration (p. 385). The writer, however, does not believe that 
the ‘‘totalitarian facade’’ necessarily implies agreement at every stage of 
policy-making, or that disagreement with the prevailing view is always 
synonymous with treason, but it is clear that there is no means of ascertain- 
ing ‘‘even in outline the nature of the conflicting interests and objectives 
whose tensions have to be resolved’’ (p. 388). 

The text is divided into two sections dealing respectively with the break- 
down of collective security from 1936 to 1939, and with the Soviet Union 
and the ‘‘second imperialist war,’’ terminating with the apparently unex- 
pected German attack upon the Soviet Union in June, 1941. The first of 
these sections includes chapters on Soviet policy in respect to each of the 
relevant areas of the world, Spain, Turkey, the Rhineland, Western Europe, 
the Far East, and the Middle East. The second part is treated chronologi- 
eally. 

Especially interesting is the concluding chapter on ‘‘The Principles of 
Soviet Foreign Policy.’’ The author discusses the ‘‘Russian’’ and ‘‘Com- 
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munist’’ schools of thought as to basic objectives and accepts a combination 
of both: 


The marriage between a territorial or ethnic power-complex and an 
ideology (divine or secular) is no new thing. If the expansion of 
Islam and of Arab rule offers the most striking parallel, there is per- 
haps a closer one in the inter-relations of the Counter-Reformation 
and the Habsburg dynasty. . . . It is clear that such alliances when 
once formed have normally proved extremely durable, and it would 
have been surprising if anything less than a successful counter-revolu- 
tion had sufficed to put an end to the Russo-Marxist alliance of 1917”’ 
(p. 391). 


Other comments deserving reflection are: ‘‘by virtue of the Marxist- 
Leninist ideology itself, the regime is bound to be continually threatened 
so long as non-Communist States exist. For between a society like that 
of Soviet Russia, where the proletarian revolution is in the past, and the 
‘capitalist’ world, where this revolution is in the future, there is an un- 
bridgeable gulf’’ (p. 391). 

“Tt is necessary to realize that the conflict is one in which the outcome 
is a foreordained victory for the Soviet State and, with it, the international 
proletariat. To try to comprehend the Soviet outlook and to dismiss the 
inevitability of the world proletarian revolution is as idle as to try to 
comprehend the outlook of medieval man and to dismiss the reality of the 
Last Judgment’’ (p. 392). ‘‘What must be realized is the continued psy- 
chological advantage which the belief in inevitable victory—in working 
with the inexorable laws of history and not against them—has conferred 
upon the Communist faithful, and above all the extreme flexibility in daily 
action which they have derived from the conviction of their own absolute 
righteousness. . . . One is at grips with a dual system of morality—that 
what is permitted to the faithful in the service of the faith is morally rep- 
rehensible among the infidels’’ (p. 393). 

As to policy: ‘‘Where a single powerful enemy has emerged in the 
capitalist environment, Soviet diplomacy has sought to isolate it, as during 
the ‘collective security’ period from 1934-38. Where the outside world is 
in turmoil, and the capitalist powers indulging in internecine strife, the 
opportunity for expansion recurs, as in 1939-41’’ (p. 394). 

As to international law: ‘‘Even if the original formulation of the Soviet 
theorists—the ‘international law of the transition period’—is no longer 
fashionable, it is difficult to see that later attempts to clarify the situation 
have done more than embroider the same theme’’ (p. 395). 

As to international organization: ‘‘The gulf between the Soviet world 
and the non-Soviet world has never on the Soviet side been regarded as 
bridgeable by machinery—for such machinery must logically involve the 
sacrifice of sovereignty to a partially non-Socialist organ which could not 
but be biased against the U.S.S.R.’’ (p. 395). 
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As to war, when France declined to follow up the Franco-Soviet Pact 
of 1935 with a military convention on the ground that France wanted peace 
while the Soviets seemed to regard European war ‘‘if not desirable, at least 
as inevitable,’’ the Soviet Ambassador Potemkin said ‘‘Why should war 
frighten us? Soviet Russia emerged from the last war. Soviet Europe 
will emerge from the next’’ (p. 401). 

Mr. Beloff concludes with a comment emphasized in his first volume, 
that while the Soviets claim that their ‘‘scientifie’’ theory makes their 
decisions in foreign policy infallible, yet ‘‘for the non-Marxist, Soviet 
policy is as imperfect and arbitrary and non-scientific as that of any other 
State. The history of the revolution in China, of Hitler’s rise to power in 
Germany, and of the course of events in Europe in 1940 and 1941, are none 
of them testimonies to the infallibility of the Marxist prognosis. The 
student of Soviet foreign policy is likely to arise from his task with a 
strengthened conviction that history above all is the study of the imperfect, 
the contingent, and the unique’’ (p. 395). 

The author is informed as to facts and wise as to interpretation. The 
book should be widely read as a background to the present problems of 
Western relations with the Soviet Union. 

Quincy WRIGHT 


Geo-Economic Regionalism and World Federation. By Maurice Parmelee. 
New York: Exposition Press, 1949. pp. xi, 1387. Maps. Index. $2.50. 


Plans to rearrange the world are not new. This volume is an interesting 
contribution towards such attempts. Some ideas may sound unconven- 
tional to orthodox international lawyers, but to world federationists this 
book, proposing and describing an organization of geo-economic regions 
which, according to the inside flap of the dust cover, ‘‘are both individually 
viable and capable of being integrated into a practicable world federation,’ 
may be of vital interest. 

In the preface the author remarks that ‘‘there can be no permanent peace 
so long as each nation retains its sovereignty. There can be no effective 
world organization to solve the economic and social problems of mankind 
so long as the nation is the the unit of organization. The region, limiting 
national sovereignty and furnishing a suitable unit of organization for a 
world federation, is a practicable solution.’’ It is claimed that ‘‘this book 


is the first attempt to delineate regions in accordance with geographic and 
economic principles. Unless these principles are recognized and applied 
in setting up a world organization, it is hopeless to expect it to prevent 
war.’’ The author feels that his book is ‘‘a modest contribution to the 
gradual evolution of a genuine world federation which can avert war and 
guarantee permanent prosperity for mankind.’’ 


BOOK REVIEWS AND NOTES 605 


In an ‘‘Introductory Summary’’ the author states among other things 
that 


geo-economie regionalism is not sectionalism, nationalism, continental- 
ism, or racialism. It does not necessarily involve linguistic, ethnic or 
cultural homogeneity. Although it has political, administrative, and 
juridical aspects, it does not eliminate national states. It contemplates 
regions organized in accordance with the basic physiographic features 
—climate, soil, mineral resources, sources of natural energy, topog- 
raphy—and the economic factors created by mankind within the 
natural environment. . . . World federation based upon geo-economic 
regionalism is by far the most constructive proposal for the future of 
the world. 


Four assumptions may be made as to the conditions essential for the 
establishment of the World Federation conceived by the author (p. 121): 
(1) the renunciation of absolute national sovereignty; (2) national dis- 
armament; (3) the prevention of discriminatory economic measures; and 
(4) democratic institutions. 

The author suggests that in this era of cold war and atomic threats geo- 
economie regionalism should be carefully studied and widely discussed, for 
which reason he has developed his plan for global peace and prosperity 
through a world federation organized in accordance with the geo-economic 
facts of life. 

CHARLES KRUSZEWSKI 


Power Politics. By Martin Wight. London & New York: Royal Institute 
of International Affairs, 1949. pp. 66. $.50. 


Technology and International Relations. Edited by William Fielding 
Ogburn. Chicago: University of Chicago Press, 1949. pp. vii, 202. 


Index. $4.00. 


The two volumes under review represent attempts to explore the funda- 
mentals of international politics, to discover whether there be deterministic 
elements which operate in the field of interstate relations. 

Martin Wight’s Power Politics has been reprinted to meet the demand 
for a small monograph which at the same time gives a lucid account of the 
basic problems of the politics of the Powers. Wight builds his thesis around 
the power concept, urging the balance of power principle as the central 
core of all international relations. He feels that ‘‘The Balance of Power 
is as nearly a fundamental law of politics as it is possible to find .. .”’ 
(p. 45). 

Technology in International Relations, a collection of papers read before 
the Institute of the Harris Memorial Foundation at the University of 
Chicago, is concerned with discovering whether there are technological and 
scientific factors operating in the world today which will make it possible 
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to predict, with any degree of certainty, the future trends in world affairs. 
Other contributors, besides the editor, William F. Ogburn, include Hornel] 
Hart, William T. R. Fox, Abbott Payson Usher, Quincy Wright, Robert 
Leigh, and Bernard Brodie. The technological and scientifie factors con- 
sidered by these authors range from national energy resources, the steam 
and steel complex, aviation, atomic energy, and mass communication inven- 
tions, to the new techniques of war. While the conclusions reached by each 
of the contributors are somewhat tentative and tenuous, most declared it as 
their considered opinion that there are technological forces in operation 
today which will have serious consequences for the future of international 
relations, although in no single instance did the reviewer find any concrete 
evidence as to just what pattern the future holds. In several places it is 
hinted that technology is driving modern man to organize one world 
politically, although reservations are entered because of technological forces 
which are divisive as well as unifying. An instance is the use of the radio 
and the press for propaganda and nationalistic purposes, as well as for 
furthering international understanding. 

One can only conclude that Technology and International Relations is 
only the beginning of an area of studies which may ultimately mature into 
a ‘‘science’’ of international politics, in the same sense perhaps, in which 
Marx is said to have brought science to socialism. 

R. R. 


NOTES 


Ville Conférence Internationale pour l’Unification du Droit Pénal. 
Actes de la Conférence. Prepared by L. Cornil, V. Pella and S. Sasse- 
rath. Paris: A. Pedone, 1949. pp. 236. International codperation in 
the detection and punishment of crime has become a familiar phenomenon 
in the modern world. Ordinarily this is accomplished by the progres- 
sive unification of penal law rather than by international control. The 
Eighth International Conference of the International Association of Penal 
Law held in Brussels in July, 1947, the proceedings of which are pub- 
lished in this volume, gave particular attention to ‘‘crimes against hu- 
manity’’ and eo nomine, to genocide. The conference adopted a Recom- 
mendation ‘‘that in any international penal code and in all national 
codes, a clause should be adopted constituting a crime against humanity 
all acts of homicide or of a nature endangering the life of persons or 
groups by reason of their race, nationality, religion or opinions’’ (p. 228). 
The conference addressed a communication to the Secretary General of 
the United Nations in support of a convention to carry out the effect of 
the Recommendation. The conference also adopted a voeu that states 
should repress propaganda tending toward the commission of crimes 
against humanity. 

The conference was held under the auspices of the Belgian Government, 
although it was unofficial in character. The subject-matter of the Rec- 
ommendation was discussed at length at the meeting of the General As- 


vi 
I 
S| 
t 
i 
I 
t 


BOOK REVIEWS AND NOTES 607 


sembly of the United Nations in December, 1948, and the results were 
embodied in an international convention. The volume will serve as a 
valuable contribution within a field the literature of which has expanded 
enormously since the conference was held. 

ARTHUR K. KUHN 


Estudos de Direito Internacional Privado. By Haroldo Valladao. 
Rio de Janeiro: Livraria José Olympio, 1947. pp. xiv, 806. These 
studies cover a period of some fifteen years and an equally wide range of 
topics; but for all that they have a certain unity due to the constant 
effort of the author to find a constructive solution for the problems he 
is treating. The opening essay of eighty pages deals with the develop- 
ment of private international law in the legislation of the American 
States, and it alone would justify publication of the volume. The au- 
thor’s range of learning is highly impressive, for he does not borrow and 
repeat the observations of other scholars but pronounces his own inde- 
pendent judgments and shows that he has read the authorities critically. 
Other essays deal with nationality and military service, succession, prop- 
erty rights as between husband and wife, the extraterritorial effect of 
divorce decrees, letters rogatory, the uniformity of maritime law, extra- 
dition, the status of aliens, and the execution of foreign judgments in 
Brazil. A closing essay discussing the relation between uniform law 
and private international law as represented by the Bustamante Code is 
highly suggestive, and the reviewer only wishes that it might have been 
elaborated to double its length. 

Précis de Droit International Privé Commercial. By P. Arminjon. 
Paris: Librairie Dalloz, 1948. pp. 620. Index. Fr. 900. With a skill 
equal to his masterly study of the general problems of international 
private law (Précis de Droit International Privé), Professor Arminjon 
here gives us a detailed analysis of the problems of that branch of in- 
ternational private law dealing with the special field of commercial re- 
lations. Naturally, chief attention is given to the laws of those coun- 
tries which have adopted commercial codes or in which commercial 
relations are subject to special laws distinct from the civil law. What 
are ‘‘commercial acts’’ as distinct from civil acts; who are those ‘‘en- 
gaged in commerce’’; what is to be considered as the ‘‘capital’’ or stock 
in trade of commerce; what are the different kinds of commercial asso- 
clations, including the juridical status of foreign associations; what 
special obligations are assumed in commercial undertakings and what 
form they take; what are the various kinds of negotiable instruments 
and the conditions attaching to their validity; what are the forms of 
commercial contracts; what tribunals are competent in cases of bank- 
ruptey and what measures have been taken to protect the interests of the 
parties—these are but a few of the numerous problems treated by the 
author, who makes his Manual all the more useful by references to na- 
tional codes and to bilateral and multilateral treaties. 

La Conferencia de Petrépolis y el Tratado Interamericano de Asisten- 
cia Reciproca firmado en Rio de Janeiro en 1947. By José Joaquin Cai- 
cedo Castilla. Sao Paulo: Empresa Grafica da ‘‘ Revista dos Tribunais’’ 
Ltda., 1949. pp. 125. The delegate of Colombia on the Inter-American 
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Juridical Committee here gives us a detailed examination of the Treaty 
of Reciprocal Assistance signed at Rio on September 2, 1947. The dis- 
tinguished jurist first describes the origin of the treaty in the Act of 
Chapultepec and reproduces in part the addresses which marked the 
formal meetings of the Conference for the Maintenance of Peace and 
Security which drew up the treaty. He then proceeds to analyze the 
articles of the treaty one by one, explaining their general purpose and 
the interpretation to be given to them. Of particular interest are the 
comments of the author upon Articles 3 and 6 of the treaty, which cre- 
ate obligations of mutual security, and upon Articles 17 and 20, which 
deal with voting procedure and the extent of the obligations which may 
be created for all of the parties to the treaty by the vote of a two-thirds 
majority. In addition to these commentaries upon the treaty itself the 
author discusses its relations to the Bogota Charter and the reservations 
and declarations entered into the Final Act of the Conference. The vol- 
ume closes with the text of the Rio Treaty. 
C. G. FENwIck 


Comentario de la Carta de las Naciones Umidas. By Eduardo Jiménez 
de Aréchaga. Montevideo: 1949. pp. 107-362. Processed. This steno- 
graphic report of lectures given by the professor of public international 
law in the University of Montevideo, published in mimeographic form, 
follows the usual lines of a commentary, and it may be compared in that 
respect with the commentary in English by Goodrich and Hambro. As 
might be expected, it is of special interest where it discusses those parts 
of the Charter which deal with matters, such as the scope of domestic 
jurisdiction, the veto power, and regional arrangements, in respect to 
which the Latin American delegations dissented from the earlier Dum- 
barton Oaks Proposals. The difficulty with all such commentaries is 
that they must be revised from time to time in order to keep up to date; 
it is to be hoped that the author will find it possible to do this, so that 
his work may be used widely in the educational institutions of Latin 
America. 

Justica, Democracia, Paz. By Haroldo Valladao. Rio de Janeiro: 
Livraria José Olympio, 1948. pp. 413. This collection of articles and 
addresses by the professor of international law in the University of Brazil 
is, like his previous publications, but another manifestation of his rare 
combination of idealism and practical common sense. All of the articles 
and addresses are short, and some of them are of only passing interest; 
but as one turns the pages, here and there are sentences and paragraphs 
which contain words of wisdom and of courage which are characteristic 
of the author. He has never lost faith in the ultimate triumph of law 
over force. Solidarity can only be permanent when it is based on law. 
Justice will only be a vague abstraction until it takes shape in legal 
principles which have the sanction of the constitution. Democracy be- 
gins, the author tells us, in the free spirit of the individual; it takes shape 
in the law of the state and finally expresses itself in the life of the inter- 


national community, the highest expression of human relations. 
C. G. F. 


Year Book of World Affairs, 1949. London: Stevens & Sons, Ltd., 
1949. pp. viii, 342. Index. 20s. This Year Book is a collection of 
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articles covering the world by areas, with additional articles on specific 
topics. Dr. Schwarzenberger inquires as to the meaning of the term, 
‘international relations.’’ He thinks that it cannot be identified with 
history, and that the term includes relations between individuals or 
groups which essentially affect international society as such. Mr. Haden 
(Giuest discusses the future of the British Colonial Empire, and expects 
new Dominions to appear. A sketchy survey of the situation in India 
is provided by the Rev. A. McLeish. David Thomson surveys the Middle 
Way in France and the emergence of the Third Force. <A concise state- 
ment of what goes on in the satellite countries of Eastern Europe and 
the methods of the U.S.S.R. therein is given by Seton Watson. Miss 
Margaret Ball contributes a compact and useful survey of the Organi- 
zation of American States and its relation to the United Nations, both 
political and economic. The problems of China are explained by C. E. 
Lewisohn, who sees a solution only in a United States of China. A lively 
story of the appearance of Israel by way of the United Nations is written 
by Miss Susan Strange, who points out the inconsistencies of United 
States policy and the inherent limitations of the United Nations. Mr. 
L. C. Green,, after discussing the argument as to the legality of the Little 
Assembly, concludes that it accomplished very little, even in the field 
of pacific settlement. Mr. Edvard Hambro, the Registrar of the Inter- 
national Court of Justice, contributes a short survey of the establish- 
ment and work of the Court from its beginning. There is an interest- 
ing article by L. B. Schapiro on the Soviet attitude toward international 
organization. He finds that attitude very similar to the attitude of the 
United States. In the appendix (pp. 223 to 240), he lists the multilateral 
treaties to which Russia is a party. International lawyers will find 
especially interesting the survey by J. Daniel of the conflicting claims 
and arguments concerning the Antarctic area. He suggests solution by 
an international treaty with supervision by an International Joint Com- 
mission, rather than direct administration by the United Nations. An 
excellent feature of the book is group reviews of books in certain fields. 
A large number of books are covered, and a large amount of information 
conveyed. 
CLYDE EAGLETON 


Documents on American Foreign Relations. Vol. 1X. January 1-De- 
cember 31, 1947. Edited by Raymond Dennett and Robert K. Turner. 
Princeton: Princeton University Press, 1949. pp. xxxii, 759. Index. 
$6.00. Ten years of a turbulent record are contained in this series. For 
the first time this volume covers a calendar year. The first volume cov- 
ered 1938 and half of 1939, aimed erroneously at the academic year. 
Any break in a continuing compilation of documents is artificial and the 
publishers now show the good sense to put out their valuable product 
in annual volumes frankly designed as the story of what the United States 
has done in the foreign field from year to year. With the aid of head- 
notes, that tend to lengthen as problems multiply their facets, each 
volume embraces more phases of American foreign relations than any 
other single publication. The value and utility of this volume for 1947 
match its predecessors. 
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The year 1947 saw plans for terminating the war fade, policy toward 
enemy states drift into indefinite occupation, and economic reconstruction 
get under way with the Marshall plan and the United Nations regional com- 
missions. The 16 chapters here and there may use a text that is not 
quite fixed policy or a note that in one’s opinion is better given by text, 
but there is little doubt in general that, as in former volumes, these 
chapters comprehensively and expertly contain the commitments and 
political action of the United States in the year covered. 

Denys P. Myers 
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Practice of UNESCO (pp. 3-11), Reinhold Niebuhr; World Health and World Poli- 
tics (pp. 27-43), Charles E. Allen. 

MicHigAN Law Review, April, 1950 (Vol. 48, No. 6). International Law—Self- 
Executing Treaties—The Genocide Convention (pp. 852-860), William C. Gordon. 

OSTERREICHISCHE ZEITSCHRIFT FUR OFFENTLICHES RECHT, January, 1950 (Vol. 2, 
Nos. 3-4). Mensch, Staat und Menschheit (pp. 387-400), Karl Renner; Der Malteser- 
Orden im Volkerrecht (pp. 401-413), A. C. Breycha-Vauthier; Atombombe und Védl- 
kerrecht (pp. 414-436), J. L. Kunz; Interamerikanische Streitschlichtung unter dem 
Pakt von Bogotd (pp. 486-518), J. L. Kunz. 

PENNSYLVANIA LAW REVIEW, February, 1950 (Vol. 98, No. 3). The U. N. By- 
Passes the International Court as the Council’s Advisor, A Study in Contrived Frus- 
tration (pp. 285-319), Louis B. Wehle. 

REVISTA DE DERECHO INTERNACIONAL, March, 1949 (Vol. 15, No. 109). El Prob- 
lema de las Colonias y Territorios Dependientes de Naciones Europeas en América 
(pp. 45-51), Antonio Linares Fleytas; Definiciones Adicionales en la Interpretacién de 
la Ley Personal en el Cédigo de Derecho Internacional Privado de la Habana, 1928 
(pp. 52-60), Bertha Ferrer. 

, June, 1949 (Vol. 15, No. 110). Puerto Rico ante la Comisién Americana de 
Territorios Independientes (pp. 119-162), Juan Juarbe y Juarbe; El Estado de Sitio 
y las Suspensién de los Derechos Individuales Garantizados por la Constitucién en el 
Derecho Comparado Americano (pp. 163-173), José Portuendo de Castro. 

, September, 1949 (Vol. 16, No. 111). Cuba ante el Derecho Fiscal Internacional 
(pp. 5-23), José M. Pérez Cubillas; Hl Régimen Juridico de los Rios Internacionales 
(pp. 24-29), Salvador Cardona; La Prohibicién de las Armas Atémicas y la Reduc- 
cién de otros Armamciutos (pp. 30-38), Antonio Linares Fleytas; Coordinacién del 
Comercio Internacional (pp. 39-46), Enrique Moresco. 

, December, 1949 (Vol. 16, No. 112). El Ordenamiento Juridico Internacional 
y la Paz Mundial (pp. 99-107), Carlos Prio Socarrfs; Resenta Histérica de los Prob- 
lemas Internacionales Contempordneos (pp. 108-117), Cosme de la Torriente; Segunda 
Conferencia Europea Mediterrdnea de Navegacién Aérea (pp. 118-121), Antonio 
Linares Fleytas. 

REVISTA DE LA ESCUELA NACIONAL DE JURISPRUDENCIA (Mexico), July-September, 
1949 (Vol. 11, No. 43). El problema del ‘‘veto’’ en las Naciones Unidas (pp. 123- 
135), Josef L. Kunz. 

REVISTA DE LA FACULTAD DE CIENCIAS JURIDICAS Y SOCIALES DE GUATEMALA, July- 
December, 1949 (Vol. 4, Nos. 4-5). El Regionalismo en las Relaciones Internacionales 
(pp. 3-8), Adolfo Molina. 

REVISTA PERUANA DE DERECHO INTERNACIONAL, September—December, 1949 (Vol. 9, 
No. 32). La Declaracién sobre los Derechos y Deberes de los Estados en las Naciones 
Unidas (pp. 227-245), Manuel Félix Mairta. 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SorTiLe), January-March, 1950 (Vol. 28, No. 1). Problémes juridiques actuels devant 
les Nations Unies (pp. 1-17), Ivan S. Kerno; Vers un Droit mondial (pp. 18-20), A. 
H. Feller; La théorie des délits de droit des gens et son évolution moderne (pp. 21- 
29), Donnedieu de Vabres; Ze Conseil de l’Europe et la protection des Droits de 
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l’'Homme (pp. 30-38), Manfred Simon; La Situation juridique internationale de 
Jérusalem (pp. 39-48), P. Riposanu. 

REVUE CRITIQUE DE Droit INTERNATIONAL PRIVE, October-December, 1949 (Vol. 38, 
No. 4). La notion de conflit de souverainetés dans la science des conflits de lois 
(pp. 615-635), André Bonnichon. 

REVUE INTERNATIONALE FRANCAISE DU DROIT DES GENS, January-June, 1949 (Vol. 
18, Nos. 1-6). L’autoroute et le droit des gens (pp. 5-29), Edouard Bornecque; La 
révision de la Xe Convention de la Haye relative ad la guerre sur mer (pp. 30-34), 
Raoul Genet. 

Wortp Arrairs, April, 1950 (Vol. 4, No. 2). The Next Step in the Far East 
(pp. 129-139), George W. Keeton; China and Her South-Western Neighbours (pp. 
140-153), Charles A. Fisher; Human Rights in the Soviet Balkans (pp. 168-180), 
Alan Renouf. 

WorLD AFFAIRS INTERPRETER, January, 1950 (Vol. 20, No. 4). From the Chan- 
cellor’s Study (p. 345), Rufus B. von KleinSmid; A People’s Foreign Policy (pp. 
358-368), Dean Rusk; The Communist Victory in China (pp. 369-389), Theo. Hsi-En 
Chen; An Evaluation of the World Conference at Cauz, II (pp. 390-411), John R. 
Van de Water; American Policy in Formosa and East Asia (pp. 412-423), A. Th. 
Polyzoides; United Nations Progress Report (pp. 424-437), Royal Purcell. 

YALE LAW JOURNAL, February, 1950 (Vol. 59, No. 3). Exchange Control and the 
International Monetary Fund (pp. 421-430), Arthur Nussbaum. 

, March, 1950 (Vol. 59, No. 4). International Extradition: Implications of the 
Eisler Case (pp. 622-634), Philip E. Jacob. 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT, Feb- 
ruary, 1950 (Vol. 13, No. 1). Heinrich Triepel (pp. 1-13), Carl Bilfinger; Friede durch 
Gleichgewicht der Macht? (pp. 27-56), Carl Bilfinger; The United Nations—Ap- 
praisal and Forecast (pp. 57-66), A. H. Feller; Volkerrecht und Weltwirtschaft (pp. 
67-97), Rolf Stédter; Le traité et la loi dans le systéme constitutionnel frangais de 


1946 (pp. 98-117), Michel Mouskhély; Die Genfer Abkommen vom 12. August 1949 
—Fragen des Anwendungsbereichs (pp. 118-145), Helmut Strebel; Die Entstehung 
des Staates Israel (1) (pp. 146-172), Giinther Weiss; Stimmen des Auslandes zur 
Rechtslage Deutschlands (pp. 173-185), Ulrich Meister. 
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